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IN THE 


United States Court of Appeals 


For tHe District or CoLumsBia Circuit 
No. 16,951 
New York Matters Union No. 6, InterNatIonaL 


TypocrapHica. Union (AFL-CIO), Petitioner, 
v. 


Nationa, Lazor Retations Boarp, Respondent. 


On Petition To Review and Set Aside and on Cross-Petition To 
Enforce An Order of the National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the Court on a petition to review and 
set aside a final order of the National Labor Relations 
Board. The Court has jurisdiction under Section 10(f) of 
the National Labor Relations Act, as amended, Act of June 
93, 1947, ce. 120, 61 Stat. 136, 29 U.S.C. § 151, et seq., here- 
after referred to as ‘‘the Act.’?? The Board’s decision and 
order are reported in 136 NLRB No. 19 (JA 31-39). 


STATEMENT OF THE CASE 
A. The Factual Background 
Petitioner is the collective bargaining representative of 
the mailroom employees of the publishers of the major 
New York City newspapers. (JA 41)* The mailroom 
employees handle and assemble and arrange for the mail- 
ing or shipping of the newspapers. (JA 42). Three of 
the publishers, The Herald Tribune, Mirror, and Journal 


14¢JA’’ refers to the Joint Appendix in this case. 
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American, obtain certain Sunday supplements from the 
Neo-Gravure Printing Company of Weehawken, New Jer- 
sey. (JA 104). These supplements are either inserted by 
hand in the publishers’ mailrooms or, more frequently, are 
dispatched in bulk to dealers for insertion by them (JA 
42-43). 

Neo-Gravure also has mailroom employees. In Decem- 
ber, 1959 these employees voted in a Board election to de- 
certify another union and thereupon joined petitioner and 
chose it as their bargaining representative. Many months 
of futile negotiations followed, in which Neo-Gravure re- 
fused to recognize petitioner; to the contrary, it executed 
a contract with another union covering these employees.’ 
(JA 43-44). 

On February 13, 1961 petitioner held a meeting of its 
full membership and voted to strike Neo-Gravure. (JA 45). 
During the next few days the union’s officers informed 
representatives of the publishers of the likelihood of a strike 
at Neo-Gravure. They advised the publishers to get the 
supplements into their plants as quickly as possible be- 
cause they expected their strike to be effective with the 
result that the publishers would obtain no supplements 
once the strike began. (JA 45-48, 98-101 ). They assured 
the publishers that any supplements which came into their 
plant before the strike would be handled by petitioner’s 
members, but added that in the event that Neo-Gravure 
was able to operate despite the strike these members would 
not handle any supplements that had passed through the 
union’s picket line. The Journal American acted on Presi- 
dent Laura’s advice and got its supplements into the plant 
and had two weeks supply when the strike began. (JA 
62, 78, 80-81). 

On Monday, February 20, the strike began at Neo- 
Gravure and petitioner’s members picketed Neo-Gravure’s 
plant. (JA 104-105). Nevertheless, Neo-Gravure contin- 


2¥For this and subsequent illegal conduct during the strike Neo-Gravure was 
charged with and, after the decision under review here, was found guilty of 
violating Sections 8(2) (1), (2), (3), and (5) of the Act. Neo-Gravure Print- 
ing Company, 136 NLRB No. 127, 50 LERM 1004. 
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ued in production. (JA 105). Representatives of two of 
the publishers (the Tribune and the Mirror) asked Laura, 
petitioner’s president, whether its members would handle 
the supplements emanating from Neo-Gravure. Laura said 
that they would not do so. (JA 83, 90). 

As the parties stipulated (JA 105) petitioner instructed 
its members not to handle the supplements printed by Neo- 
Gravure at Weehawken after the strike. The members 
employed at the Tribune and Mirror refused to process 
those supplements, until February 24, when a temporary 
restraining order required them to do so.* The mailers 
continued to perform all other duties. The union even in- 
structed its members at the Mirror that they would have 
to prepare the wrappers ‘‘for this supplement to be 
shipped out in bulk should the restraining order go into 
effect or should some other means or somebody else do the 
work’’; and the wrappers were prepared. (JA 63, 66). 

The union at no time suggested to the publishers that 
they urge Neo-Gravure to bargain with petitioner, nor did 
they request that the publishers obtain their supplements 
from another source. In instructing their members not 
to handle the supplements they relied on their agreement 
with the publishers which they understood recognized ‘the 
union’s position on the handling of struck work.” (JA 
109). The reason for that policy was explained in Laura’s 
testimony: ‘‘The reason is because it is dirt. We have a 
strike at the plant. This is work we should do, but some- 
body else is doing it and it is coming through the lines 
and it is going into the other plants where we work. For 
that reason alone, we don’t want to touch it.’? (JA 67). 
The union at no time objected to the employers’ processing 
of the supplements by other means. Possible alternatives 
included the assignment of this function to the casual mailer 


*This temporary restraining order, issued in a proceeding under Section 
10 (1) of the Act, was subsequently extended into a preliminary injunction, 
On tho basis of the record before him (not the record before the Board) Judge 
Dawson found ‘‘rensonable cause to believe’? that a violation had been com- 
mitted. Kaynard v. New York Mailers Union No. 6, 191 F. Supp. 880 
(S.D.N.Y.). 
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extras, most of whom were not union members;* or to 
other crafts; or shipping the supplements directly to the 
dealers for insertion by them. There was other evidence 
that such means were not feasible. The Board, presumably 
because it did not consider the question relevant, failed to 
resolve this conflict and made no findings as to whether, 
as the union believed, (JA 67, 74) the publishers could have 
processed the Neo-Gravure supplements without the aid of 
petitioner’s members. 


B. Proceedings Before the Board 


On February 21, the Publishers Association (which rep- 
resents the publishers for bargaining) filed a charge, (JA 
1-3), and shortly thereafter the Board issued a complaint, 
(JA 4-8), alleging in general statutory language that 
“Since on or about February 20, 1961’’ the union had vio- 
lated Sections 8(b) (4) (i) and (ii)(B) of the Act. There- 
after, a hearing was held before Trial Examiner Ramey 
Donovan, at which the evidence summarized above was pre- 
sented. 

On May 12, 1961 Examiner Donovan issued his Inter- 
mediate Report and Recommended Order. The Examiner 
made detailed evidentiary findings. (JA 10-15). However, 
he failed to make certain findings on undisputed record 
evidence, most significantly that the union left the pub- 
lishers free to utilize alternate available means to insert 
the supplements, and that petitioners’ members continued 
to perform all their other work assignments including 
services supplemental to the handling of the struck work 
by others.* He determined that the union had both objects 
prohibited by sub-section (B), namely, to require the pub- 
lishers to cease doing business with Neo-Gravure and to 
require Neo-Gravure to recognize or bargain with the 
union. His reasoning in support of these conclusions is set 
forth at JA 16-19. While the Examiner stated that the 


‘The publishers commonly hire extras on a casual basis depending on the 
work requirements of the mailroom. See Labor Board y. News Syndicate Co., 
279 F. 2d 323, 331-334 (CA 2), affirmed, 365 U.S. 695, 700-703. 


* This failure to find was expressly excepted to. JA 24-25. 
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union sought these objects by the means prescribed in both 
Sections 8(b)(4)(i) and (ii) of the Act (JA 20), he did 
not discuss the basis of this determination. 

In recommending the remedy, the Examiner relied heav- 
ily on President Laura’s testimony that the union con- 
siders struck work to be ‘‘dirt’’ and has a basic policy not 
to handle it. He recommended a broad order against il- 
legal inducements running in favor of all persons (JA 19- 
20), but omitted to make any recommendation with regard 
to his conclusion that the union had threatened, restrained, 
or coerced the publishers. (JA 21) 

The union excepted to the examiner’s findings, conclu- 
sions, and recommendations (JA 24-30) and the General 
Counsel excepted to the omission in the recommended rem- 
edy. (JA 30-31). On March 12, 1962 the Board issued 
its decision and Order in which it ‘‘adopts the findings, 
conclusions, and recommendations of the trial examiner 
except as noted hereafter’’ (JA 32). With respect to the 
union’s object, the Board reasoned as follows: 


“<The Union contends that its purpose in inducing its 
members employed by the newspapers to cease handling 
the supplements printed by Neo-Gravure was only to 
seek the publisher’s observance of the traditional, con- 
tractual, and lawful right of its members not to handle 
the struck work. It denies that it had sought to force 
the publishers to cease doing business with Neo-Gra- 
vure. Rather, it urges that it had no objection to their 
continuing the existing business relationship with Neo- 
Gravure by any means which would not require its 
members to handle the work coming from Neo-Gra- 
vure’s struck plant. The Union also maintains that 
the General Counsel has failed to prove that its ob- 
jects were those proscribed by Section 8(b)(4)(B), 
since it is not the effect of its conduct which is con- 
trolling but rather whether its intent was to bring 
about the unlawful objects. 

“The Respondent equates ‘‘an object’’ as used in 
Section 8(b)(4)(B) with a specific intent to accom- 
plish the action complained of. Respondent regards 
intent as synonymous with the scienter or mens rea 
of criminal violations. This is not, however, the type 
of intent which the Act requires to be proved. Rather, 
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‘in the absence of admissions by the Union of an il- 
legal intent, the nature of the acts performed shows 
the intent.”? Here, Respondent told its members who 
were employed by the publishers not to handle struck 
work from Neo-Gravure with whom it had a dispute, 
and informed the publishers, with whom it had no 
dispute, that so long as they continued their existing 
relationship with Neo-Gravure it would work only on 
its own terms. The Union cannot disavow the conse- 
quences of this action by denying that it intended the 
publishers to cease doing business with Neo-Gravure 
when its own action made it impossible for the rela- 
tionship between the publishers and Neo-Gravure to 
continue. The Respondent may have been concerned 
with other objects as well, such as adherence to its 
traditional policy of refusing to handle struck goods, 
but its actions effectively establish that, at least, an 
object was to force the publishers to disrupt or seri- 
ously curtail the existing business relationship between 
them and Neo-Gravure if the Union was unable to ob- 
tain its goal of recognition in any other fashion.””? (JA 
33-34) (footnotes omitted). 


With regard to the allegedly unlawful threats, restraint, 
and coercion, the Board reasoned: 


The Respondent also has excepted to the Trial Exam- 
iner’s finding that the publishers were restrained and 
coerced by the Union’s announcement to newspaper 
representatives that their mailroom employees would 
not handle any supplements from Neo-Gravure. It 
was stipulated, however, that mailers at three of the 
newspapers refused to handle these supplements pur- 
suant to the directions of their Union representatives. 
Respondent’s threat that its members would not handle 
the supplements, and the refusal to handle them, con- 
stituting a partial work stoppage, had the effect of re- 
straining and coercing the publishers from doing busi- 
ness with Neo-Gravure. (JA 34-35). 


The Board approved the General Counsel’s exception to 
the Examiner’s failure to recommend a remedy with re- 
gard to the violation of Section 8(b)(4)(ii). It agreed in 
part with the Union’s exception to the breadth of the order, 
by providing ‘‘for a broad order with respect to secondary 
employees but [limiting] its application to Neo-Gravure, 
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the only primary employer involved herein.”’ Somewhat 
inconsistently the Board further modified the order to 
eliminate any reference to American Weekly which had 
been listed as a secondary employer. (JA 35). 


CONSTITUTIONAL AND STATUTORY PROVISIONS 
INVOLVED 
This case involves Sections 8(b) (4) (i) and (ii), 8(e) and 
10(e) of the Act and the Fifth and Thirteenth Amendments 
to the Constitution of the United States. They are re- 
printed in the Statutory Appendix A, infra. 


STATEMENT OF POINTS 


1. The Board erred by inferring the union’s object exclu- 
sively from its conduct. 


2. The evidence establishes that the union did not have 
‘¢an object’? prohibited by the Act. 


3. The Board’s ultimate finding regarding the union’s 
object is erroneous and legally insufficient. 


4, An object to ‘disrupt or seriously curtail business’? is 
not the ‘‘cease doing business’’ object proscribed by the 
Act. 


5. The refusal to handle struck work, unaccompanied by 
a total work stoppage, is not a means prohibited by Sec- 
tions 8(b)(4)(i) and (ii) of the Act; the Board’s contrary 
findings on this record are erroneous and legally insuf- 
ficient. 


6. The Board’s order is unlawfully broad. 


I. 
SUMMARY OF ARGUMENT 


A. The Board determined that the union had “an object” 
within Section 8(b)(4)(B) by looking exclusively to ““the 
nature of the acts performed’. This was clear error, 
undermining the foundations of its decision. 

By now it is axiomatic that Section 8(b)(4)(B) does 
not outlaw all secondary boycotts. ‘‘The question is the 
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objective.”? Seafarers Union v. N.L.R.B., 105 U.S. App. 
D.C. 211, 265 F.2d 585, 590. The answer to the ques- 
tion requires a determination of the state of mind of 
the union agents for whose conduct the union is being 
charged. The Board and the courts have developed evi- 
dentiary guidelines for determining the ‘‘object”’ but 
the search “‘for the ultimate but more elusive element 
of intent’? cannot be avoided. N.L.R.B. v. Int. Bro. of 
Teamsters, etc., 284 F.2d 887, 890 (CA 2). To allow the 
Board to determine simply from the union’s inducement of 
its members not to handle the struck work that its purpose 
was to require a cessation of business between the pub- 
lishers and Neo-Gravure ‘‘would substitute Board infer- 
ences as to the lawfulness or unlawfulness of an objective, 
based purely on its own judgment as to the propriety and 
adequacy of the means employed in a labor dispute, for the 
sole statutory test of unlawfulness of the end or objective 
sought, contrary to the Supreme Court’s pronouncements 
_..” NLRB. v. General Drivers, 225 ¥.2d 205, 209 
(CA 5), quoted with approval in Sales Drivers v. N.L.R.B., 
97 U.S. App. D.C. 173, 177, 229 F.2d 514, 518, cert. den. 351 
U.S. 972. 

The decisions cited by the Board (JA 34, n.4) do not 
support its departure from these settled principles. In 
Electrical Workers v. Labor Board, 366 U.S. 667, the Court 
cited with approval the Sales Drivers and General Drivers 
cases, and reiterated its holding in Carpenters Union v. 
Labor Board (Sand Door), 357 U.S. 93, 98, that Section 
8(b)(4)(B) ‘‘describes and condemns specific union con- 
duct directed to specific objectives.’ In Seafarers v. Labor 
Board, supra, this Court made it entirely clear that con- 
duct was merely evidence of objective. In Labor Board v. 
Denver Building Trades, 341 U.S. 675, the Court looked to 
the Union’s ‘‘purpose’’. Garment Workers v. Labor Board, 
366 U.S. 731, arose under Section 8(a) (2) of the Act whose 
language does not refer to ‘fan object’. The case is there- 
fore entirely irrelevant in interpreting section 8(b) (4) 
which expressly provides for a mental element. 

The Board compounded its error by asserting that ““the 
union cannot disavow the consequences of this action by 
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denying that it intended the publishers to cease doing busi- 
ness with Neo-Gravure when its own action made it impos- 
sible for the relationship between the publishers and Neo- 
Gravure to continue”. (JA 34). This statement is wrong 
in fact and in law. The relationship between the publishers 
and Neo-Gravure did continue, and it is settled that the 
“‘object’’ of union conduct cannot be determined by its ef- 
fects. See, eg. NLRB. ve. Truck Drivers Local 108, 107 
U.S. App. D.C. 1, 4, 273 F.2d 815, 818; N.LLR.B. v. Asso- 
ciated Musicians, 226 F.2d 900, 904-05 (CA 2). 


B. The record shows that the union’s sole object was to 
avoid contributing the services of its members to a product 
which was offensive to them, The object of a union depends 
on the state of mind of its responsible officials. President 
Laura testified that the sole reason for refusing to handle 
struck work was ‘‘because it is dirt’’, (JA 67-68). The 
Examiner did not discredit Laura, and indeed recommended 
a remedy on the basis of this evidence. Though clearly 
competent, Laura’s testimony regarding his own state of 
mind was subject to verification by ‘‘evidence from con- 
duct, and cireumstanees and from others’ testimony.” 
Wigmore, Evidence § 581, (3d ed., 1940). This evidence 
further demonstrates that the union did not have an illegal 
object. 

The union informed the publishers of the pendency of 
the strike at Neo-Gravure and their expectation of its suc- 
cess. They advised them to get the supplements into their 
plant and promised to handle any which came in before 
the strike. These conversations made it possible for the 
publishers to minimize the impact of the union’s refusal 
to handle supplements which came in later, and are thus 
entirely inconsistent with a purpose of inflicting pressure 
on the publishers to cease doing business with Neo-Gra- 
vure. But they are entirely consistent with the union’s ex- 
pressed purpose, to avoid handling goods which had come 
through their picket lines. The union’s direction to its 
members to perform all other tasks, which included prepa- 
ration of wrappers for the supplements, shows that it con- 
templated that the publishers would continue to receive 
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the supplements. The union believed, and the Board made 
no contrary findings, that the publishers had alternate 
means for processing them. The union intended to win the 
strike at Neo-Gravure by its picket line, not through em- 
ployer pressure. It did not ask that the publishers inter- 
cede with Neo-Gravure on their behalf or cease doing busi- 
ness with Neo-Gravure. 


C. The Board does not state forthrightly that the union 
had one or the other of the objects prohibited by 8(b) (4) 
(B). Its ultimate finding is phrased in conditional terms: 
the union had ‘‘an object” to ‘‘disrupt or seriously curtail’’ 
the relationship between the publishers and Neo-Gravure 
“cif?? jt was ‘“‘unable to obtain its goal of recognition in 
any other fashion.’”’ (JA 34). It is not explained whether 
this condition was met at the time of the events with which 
we are here concerned. The Board does not disclose 
whether the object it found was ‘‘cease doing business’’ or 
forcing recognition. Both are prohibited by subsection (B), 
and both are covered by the Board’s order, but the finding 
was of “fan object’, not two. An ultimate finding which is 


so replete with ambiguity cannot support an administrative 
order. The Board’s finding would not, in any event, justil'y 
the conclusion that the union had a cease doing business 
object. ‘Disrupt or seriously curtail’” is not equivalent to 
“eease’”’. Retail Clerks Union Local 770 v. N.L.R.B., 1 
U.S. App. D.C. 246, 296 F.2d 368. 


II. 


A. Even if the refusal to handle struck work would come 
within the literal prohibitions of Sections 8(b) (4) (1) or (ii) 
of the Act, it is not within the area of conduct which Con- 
gress intended to proscribe. The handling of struck work 
has had a special history in labor-management relations. 
Mr. Justice Brandeis, dissenting in the Bedford Cut Stone 
case, commented that requiring workers to work unwilling- 
ly on struck goods ‘‘reminds of involuntary servitude.’’ 
974 U.S. 37, 41, 64. The Norris-LaGuardia Act was the 
Congressional response to the excesses of decisions such 
as Bedford and Duplex Co. v. Deering, 254 U.S. 443, and 
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reversed these decisions. While the Taft-Hartley and 
Landrum-Griffin Acts have made inroads on Norris-La- 
Guardia, they did not effect total repeal. There is no evi- 
dence that Congress intended to require union members to 
work on goods which had gone through their own picket 
lines. 

On the contrary, the evidence is the other way. During 
the debates on the 1959 amendments Congressman Udall, 
one of the House conferees, said that “the amendments 
adopted in Congress * * ° affirm the right of employees to 
refuse to work on struck goods.’’ 2 Leg. Hist. 1722, This 
statement was confirmed by Senators Kennedy and Doug- 
las and Congressman Thompson. The purpose of the 1959 
Amendments regarding boycotts was to close up certain 
loopholes none of which included a refusal to handle struck 
work, Section 8(e), which is more closely related to the 
present problem, dealt with ‘hot cargo”’ or ‘unfair goods”’ 
and not “‘struck work.’’ The language of that amendment 
prohibited agreements ‘‘whereby an employer agrees to 
cease or refrain from doing business with any other per- 
son’? and demonstrates that Congress was not concerned 
with prohibiting employee refusals to work which did not 
result in employer boycotts. 

The construction for which we contend is also required 
by the principle that “a stitute should be interpreted if 
fairly possible, in such a way as to free it from not insub- 
stantial constitutional doubts.’’ Lynch v. Overholser, 369 
U.S. 705, 711. Serious constitutional questions under the 
Fifth and Thirteenth Amendments would be raised if Con- 
cress were to pass a law requiring individuals to perform 
certain work or otherwise creating personal service con- 
tracts for employers or employees. Labor Board vy. Jones 
& Laughlin, 301 U.S. 1, 49; Bailey v. Alabama, 219 U.S. 219. 


B. The Union’s inducement of employees not to handle 
work not covered by their agreement is not ‘‘in the course 
of their employment.’’ The Board’s construction of that 
phrase in Sand Door. 113 NLRB 1210, distinguishing merely 
conduct of employees as consumers Was not adopted by the 
Supreme Court’s decision and is unsound. While a con- 
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tract may not be used to avoid the policies of the Act, the 
parties can so arrange their affairs by contract or other- 
wise to avoid illegality. This case is comparable to Retail 
Clerks Union Local 770 v. N.L.R.B., supra, where this Court 
required the Board to interpret the parties contract to de- 
termine their rights under what is now Section 8(b) (4) (B). 


C. The complaint did not identify the conduct by which 
the union allegedly threatened, restrained, and coerced the 
employees. The union therefore did not have adequate 
basis to defend on this issue, contrary to settled law and 
the Board’s own rules and regulations. 

The advice to the publishers to get their supplements 
into the plant before the strike was the opposite of coercive 
since it provided a direct benefit to the publishers in en- 
abling them to avoid the consequences of the strike. The 
refusal to handle, contrary to the Board’s statement, had 
no effect whatsoever and therefore did not constitute re- 
straint or coercion no matter how defined. The Board failed 
to fulfill its obligations in interpreting a new statute be- 
cause it did not explain the meaning which it gave to 
“¢restraint and coercion.”’ 


Til. 


Notwithstanding repeated judicial admonitions to the 
contrary, the Board entered an order covering all second- 
ary employers. This was clear error in the absence of any 
findings that the union had a proclivity for unlawful con- 
duct. It was likewise error for the Board to extend its 
order beyond the unfair labor practices found. An order 
drawn in terms of specific conduct rather than the general 
language of the statute would bring into the open the real 
consequence of the Board’s decision, that union members 
may now be compelled against their will, by operation of 
law, to work on goods which have passed through the picket 
line of their fellow members. 
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ARGUMENT 
I. THE UNION’S OBJECT WAS LAWFUL 


A. The Board Failed To Apply the Proper Standard in 
Determining the “Object” of the Union 

By now it is axiomatic that Section 8(b)(4)(B) does not 
outlaw all secondary boycotts. ‘‘It describes and condemns 
specific union conduct directed to specific objectives. It 
forbids a union to strike against or refuse to handle goods 
for their employer when an object is to foree another per- 
son to cease doing business with some third party.’’? Car- 
penters’ Union v. Labor Board, 357 U.S. 93, 98; Electrical 
Workers vy. Labor Board, 366 U.S. 667, 672-73. ‘<The ques- 
tion is the objective.” Seafarers Union v. NLRB, 105 U.S. 
App. D.C. 211, 216, 265 F. 2d 585, 590. To answer that ques- 
tion the finder of fact must ultimately determine the state 
of mind of the union—or, more precisely, of its agents for 
whose conduct it is being charged. Of course, “it has been 
some time now since the law has viewed itself as impotent 
to explore the actual state of a man’s mind.”’ Smith v. Cali- 
fornia, 361 U.S. 147, 154. A person may testify to his own 
state of mind but the finder of fact is not bound to credit 
his testimony. Morissette v. United States, 342 U.S. 246, 
276. Consequently, the Board and the courts have devel- 
oped guidelines for determining the union’s ‘‘object?’— 
most particularly in picketing situations where it was by 
nature ambiguous. As Judge Friendly observed, ‘‘there 
has been a natural temptation to substitute mere eviden- 
tiary but readily ascertainable facts * * * for the ultimate 
but more elusive clement of intent.’? N.L.R.B. v. Interna- 
tional Bro. of Teamsters, ete., 284 F. 2d 887, 890 (CA 2). 
When the Board has succumbed to this ‘‘temptation’’® the 
courts have denied enforcement to its orders, pointing out 
that these criteria are merely guidelines for determining 
the “object’’, not per se rules of illegality. Perhaps the 
clearest statement of this position is that of Judge Rives 


*We do not intend to imply that the Board has not itself recognized the true 
nature of the ‘object’? issue. See, c.g. United Brotherhood of Carpenters, 
81 NLRB 802, 812 quoted with approval in Electrical Workers V. Labor Board, 
341 U.S. 694, 704; International Brotherhood of Electrical Workers (Plauche 
Electric Co.), 135 NLRB No. 41 slip op. pp. 3-5, 49 LRRM 1446, 1448. 
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for the Fifth Circuit in N.L.R.B. v. General Drivers, etc., 
225 F. 2a 205, 209 and quoted with approval by this Court in 
Sales Drivers v. N.L.R.B., 97 U.S. App. D.C. 173, 177, 229 
F. 2d 514, 518, cert. denied 351 U.S. 972: 


66 * * * And while four circuits have approved the cri- 
teria evolved by the Board in its Moore Dry Dock case, 
supra, we think such approval was necessarily based 
upon substantial evidence that the unlawful objective 
denounced by the statute actually existed, rather than 
upon the inferentially suggested theory that this ulti- 
mate and controlling statutory inquiry may be effec- 
tually supplanted merely by Board findings that the 
real ‘‘situs”? of a labor dispute exists at a location 
other than that determined by the conduct of the 
parties, at which place alone it may be ‘‘adequately”’ 
publicized with impunity under the Act, and thereby 
inferring from such findings, as here, that the unlawful 
objective exists. Indeed, such a theory would, we think, 
elevate the Board formulated ‘‘criteria’’ by judicial 
fiat to a vantage point from which it could, in effect, 
circumvent the statute, for in this type instance it 
would substitute Board inferences as to the lawfulness 
or unlawfulness of an objective, based purely on its 
own judgment as to the propriety and adequacy of the 
means employed in a labor dispute, for the sole statu- 
tory test of unlawfulness of the end or objective sought, 
contrary to the Supreme Court’s pronouncements that 
it is ‘‘the objective of the unions’ secondary activities 
© © * and not the quality of the means employed to ac- 
complish that objective, which was the dominant fac- 
tor motivating Congress in enacting that provision.”” 
International Brotherhood of Electrical Workers, Lo- 
cal 501, v. N.L.B.B., 341 U.S. 694, 704; N.L.R.B. v. 
International Rice Milling Co., 341 U.S. 665 at page 
672.”? (emphasis supplied). 


The Board in this case failed to follow these precepts. 
It was confronted with a state of facts which, though novel, 
bore a strong surface resemblance to a familiar course of 
illegal conduct. Yet there was testimony, which it did not 
choose to discredit, that the union’s sole reason for its con- 
duct was a deep-rooted feeling that struck work is ‘“dirt.”” 
The Board chose the path of least resistance, and expressly 
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rejected the view that state of mind is an element of the 
offense (JA 33-34) : 


“The Union contends that its purpose in inducing its 
members employed by the newspapers to cease han- 
dling the supplements printed by Neo-Gravure was 
only to seek the publisher’s observance of the tra- 
ditional, contractual, and lawful right of its members 
not to handle the struck work. It denies that it had 
sought to force the publishers to cease doing business 
with Neo-Gravure. Rather, it urges that it had no 
objection to their continuing the existing business rela- 
tionship with Neo-Gravure by any means which would 
not require its members to handle the work coming 
from Neo-Gravure’s struck plant. The Union also 
maintains that the General Counsel has failed to prove 
that its objects were those proscribed by Section 8(b) 
(4)(B), since it is not the effect of its conduct which 
is controlling but rather whether its intent was to bring 
about the unlawful objects. 


The Respondent equates ‘an object’ as used in Section 
8(b)(4)(B) with a specific intent to accomplish the 
action complained of. Respondent regards intent as 


synonymous with the scienter or mens rea of criminal 
violations. This is not, however, the type of intent 
which the Act requires to he proved. Rather, ‘in the 
absence of admissions by the Union of an illegal intent, 


the nature of the acts performed shows the intent.’ ”’* 


The sentence quoted by the Board does not stand for the 
proposition that a violation of Section 8(b) (4) can be estab- 
lished merely by examining the union’s conduct. In the 
same passage of the Seafarers’ opinion with which the 
quoted sentence opens, the Court makes clear that the acts 
of the Union were viewed as evidence of its objective. 
105 App. D.C. at 218, 265 F.2d at 592. In the immedi- 


™The phraso ‘‘type of intent’’ obscures, rather than conveys meaning; if 
legal results were to turn on such a distinction, the triers of fact would havo 
to be endowed with a psychological subtlety beyond the wildest claims of 
administrative agencies or even psychiatrists, It is perhaps irrelevant there- 
fore, that the Board’s decision attributes to the union an argument it never 
made: there is no mention in the brief of mens rea or sctenter. We insisted, 
however, that ‘The question is the objective citing, inter alia, Seafarers, 
Denver Building and Sand Door. 
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ately preceding paragraph, and elsewhere in the opinion, 
the Court emphasizes that the statute makes the ‘‘object’’, 
the “‘intent’’, the critical factor. Nor did Mr. Justice 
Frankfurter, in borrowing this Court’s language in Sea- 
farers’, abandon that principle; indeed his opinion reiter- 
ates the statement of the Carpenters case, 357 U.S. 93, 98, 
that the section ‘describes and condemns specific union 
conduct directed to specific objectives,’’ 366 U.S. 667 at 672. 
The same sentence which quotes from Seafarers, likewise 
quotes Sales Drivers,’’* and the Fifth Circuit’s General 
Drivers case, p. 14, supra, is cited with approval in a foot- 
note. Id. at 674, text and note at n. 3. 

The Board also refers to Labor Board v. Denver Build- 
ing Trades, 341 U.S. 675, and Garment Workers v. Labor 
Board, 366 U.S. 731, 738-9. There is nothing in the Denver 
ease which even hints that the ‘‘object’’ element in Section 
8(b)(4) does not pertain to state of mind. On the con- 
trary, the Court discussed this issue in terms of the union’s 
“‘purpose’’. See 341 U.S. at 688.° And the case was a 
companion of Electrical Workers v. Labor Board, 341 US. 
694, where the distinction between ‘objectives and means”’ 
was made explicit. 341 U.S. at 704. The Garment Workers 
ease arose under Section 8(a)(2). The Court said “We 
find nothing in the statutory language * prescribing scien- 
ter as an element of unfair labor practice. The act made 
unlawful by §8(a)(2) is employer support of a minority 
union. Here that is an accomplished fact. More need not 


8¢<¢fno] rigid rule which would make ... [a] few factors conclusive is 
contained in or deductible from the statute,’ Sales Drivers v. Labor Board, 229 
F. 2d 514, 517,’’ 366 U.S. at 674. 


°<é¢The nonunion employecs were employees of Gould & Preisner. The only 
way that respondents could attain their purpose was to force Gould & Preisner 
itself off the job. This, in turn, could be done only through Doose & 
Lintner’s termination of Gould & Preisner’s subcontract. The result is that 
the Council’s strike, in order to attain its ultimate purpose, must have 
included among its objects that of forcing Doose & Lintner to terminate 
that subcontract.’’ 


% Section 8(a) (2) provides: ‘‘It shall be an unfair labor practice for an 
employer to dominate or interfere with the formation or administration of 
any labor organization or contribute financial or other support to it * * °.’” 
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be shown, for, even if mistakenly, the employees’ rights 
have been invaded.’’ 366 U.S. at 739. The statutory lan- 
guage of 8(b)(4), by contrast, makes the ‘‘object’’ an 
clement of the offense." The Board compounds its error 
with regard to the test for determining ‘‘an object’? by 
asserting that this element can be established by the effect 
of the union’s conduct. ‘¢The Union cannot disavow the 
consequences of this action by denying that it intended the 
publishers to cease doing business with Neo-Gravure when 
its own action made it impossible for the relationship be- 
tween the publishers and Neo-Gravure to continue.’’ (JA 
34). If this statement represented the law, no unfair labor 
practice could be found, since its factual predicate is with- 
out evidentiary support. The relationship between the pub- 
lishers and Neo-Gravure did ‘‘continue’’. 

But the Board’s statement ‘‘runs counter to well-settled 
doctrine under Section 8(b)(4)—namely, that a violation 
of this provision is not dependent upon the success or fail- 
ure of the union’s efforts in achieving the proscribed sec- 
ondary objective. See, e.g. Highway Truck Drivers and 
Helpers, Local 108 v. N.L.R.B., 973 F. 2d 815, 818 (C.A. 
D.C.); V.L.R.B. v. Associated Musicians, Local 802, 226 F. 
2d 900, 904-905 (C.A. 2), cert. denied 351 U.S. 962; N.L.RB. 
vy. United Steelworkers, 250 F. 2d 184, 187 (C.A. 1); 
N.L.R.B. v. Laundry, Linen Supply & Dry Cleaning Driv- 
ers, Local 928, 262 F. 2d 617, 620-621 (C.A. 9); V.L.R.B, v. 
Dallas General Drivers, Local 745, 264 F. 2d 642, 648 (C.A. 
5), cert. denied 361 U.S. 814.7? (Pet. for rehearing of Na- 
tional Labor Relations Board in Fruit and Vegetable Pack- 
ers, etc. ¥. N.L.R.B., App. D.C. No. 16,588, pp. 8-9." 


11 A decision arising under a section of the Act in which there is no mental 
element is not of the slightest aid in interpreting a section which expressly 
provides for such an clement. At the risk of belaboring the obvious, the case 
is distinguishable on the additional ground that the court noted that a party 
found guilty of violating Section 8(a) (2) is subject only to a cease and 
desist order; violations of Section 8(b) (4), however, subject a2 party to a 
suit for damages. See Sections 303 (2) and (b). 


12 Each of the cases cited by the Board supports our position here that an 
‘<object’? under 8 (b) (4) cannot be determined with reference to effect. 
They are not, however, apposite to the issues decided in the Fruit and Vege- 
table Packers case, which is entirely consistent with our view herein. For 


18 


We submit that the foregoing demonstrates that the 
Board’s conclusion that the Union had an illegal object 
rests on an analysis of that element of § 8(b)(4)(B) con- 
trary to settled law. The Board simply asked the wrong 
question. Therefore, its answer cannot support its order. 


B. The Record Establishes That the Union's Sole “Object” Was 
To Avoid Handling “Dirt” 

As we have seen, the Board did not determine the union’s 
object by the proper standards. At the very least this 
would require a remand to the Board for reconsideration 
of the evidence under a proper analysis. But we submit 
that such a remand is not necessary, for it is clear on the 
record before the court that no findings could be made, or 
could stand if made, that the union had an object prohibited 
by subsection (B). 

The object of a union depends on the state of mind of 
its responsible officials. Here that official was President 
Laura. On examination by the General Counsel he testi- 
fied as follows: 


“Q. Now, what is the reason that the union has this 
policy of not handling struck work? 

A. The reason for why we refuse to handle this goods 
that came? 

Q. Yes. 

A. The reason is because it is dirt. We have a strike 
at the plant. This work we should do, but somebody 
else is doing it and it is coming through the lines and 
it is going into the other plants where we work. For 
that reason alone, we don’t want to touch it. 

Q. And isn’t the reason that you feel that your mem- 
bers, irrespective of where they work, should cooper- 
ate with anybody in the union that is on strike? 


in that case, the Court was dealing not with the ‘‘object’’ element of 8(b) (4) 
but with the means element, and this Court held that the effect was a factor 
in determining the existence of a ‘‘threat, coercion, or restraint’? within the 
meaning of Section 8(b) (4) (ii) (slip. op. p. 5-7, 12) and in evaluating the 
respective rights of the parties to determine whether the picketing is pro- 
tected by the First Amendment, (slip op. p. 10). The ‘realities of coercion’’ 
(ef. Sand Door, 357 U.S. 93 at 106) properly depend on the effects or con- 


sequences of conduct. 
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A. No, no, I wouldn’t say that. 

Q. It has nothing to do with that? 

A. It is just as I said before, this is dirt. 

Q. Pardon me? 

A. Dirt. Struck work. We—Work that we are on 
strike, and refusing to handle it in the one plant be- 
cause of the strike, and it is coming into another plant. 

Q. You say it is dirt and that is the sole reason you 
won’t handle it? 

A. That’s right. 

Q. It has nothing to do with the fact that by refus- 
ing to handle it, the men in the newspapers might be 
helping the men at Neo-Gravure win their strike? That 
has no connection with what you are doing, is that 
correct? 

A. I just gave you—— 

Q. Is that correct, that there is no connection? 

A. There is no connection.’’ (JA 67-68). 


Laura was clearly competent to testify to his own intent 
or purpose. Morisette v. United States, 342 U.S. 246, 248-9, 
276; Crawford v. United States, 212 US. 183, 202-03; Bank 
of the Metropolis v. Kennedy, 17 Wall. (U.S.) 19, 26; Collazo 


y. United States, 90 U.S. App. D.C, 241, 249; 196 F. 2d 573, 
581; Nelson v. Grimes, 256 F. 2d 816, 819 (CA 8); Krog- 
mann v. United States, 225 F. 2d 220, 229 (CA 6). Wigmore, 
Evidence, § 581 (3d ed., 1940)."* 

The General Counsel was free to contradict and impeach 
Laura.“ The Trial Examiner and the Board were em- 
powered to find him unworthy of belief. See, e.g. Morisette 


8 The view that a party is disqualified to testify regarding his own intent 
has long been discredited, as the cases cited in the text illustrate and Professor 
Wigmore has explained. Yet its ghost still walks, During Laura’s cross-exam- 
ination by union counsel, the General Counsel objected: ‘‘I think that the 
question of intent is something to be deduced by the Trial Examiner from all 
the testimony in the case and not be a self-serving statement by the witness.’’ 
(JA 59). But the Examiner properly permitted the witness to answer and 
counsel to continue his line of inquiry. (JA 59-60). 


* Although called by the General Counsel, Laura was treated as a hostile 
witness subject to impeachment under Rule 43(b) of the Federal Rules of 
Civil Procedure, Transeript, p. 17. 
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v. United States, 342 U.S. 246, 276.* But they did not do 
so. On the contrary, the Examiner affirmatively relied on 
this testimony in formulating his recommended remedy. 
(JA 19). 

There was thus on the record before the Board, compe- 
tent evidence, not discredited, unequivocally denying the 
allegations of the complaint regarding the union’s ‘‘object’’ 
and explaining that the union’s admitted conduct was di- 
rected to ends not prohibited by the statute. Since, under 
the Board’s ‘‘object’”’ theory this evidence was not relevant, 
it was not weighed by the Board in arriving at its conclu- 
sion. That this evidence was not considered appears from 
the decision itself. (JA 33-34).° The Board thus plainly 
failed to fulfill its obligation to consider the whole record, 
Cf. § 10 (e). For that additional reason, this order cannot 
stand. Moreover, the ‘evidence from conduct and circum- 
stances and from others’ testimony’? which bears on the 
union’s object, confirms Laura’s testimony. 


3 ¢¢ Whether that intent existed, the jury must determine, not only from the 
act of taking, but from that together with defendant ’s testimony and all of 
the surrounding circumstances, 

Of course, the jury, considering Morissette’s awareness that these casings 
were on government property, his failure to seck any permission for their 
removal and his self-interest as 2 witness, might have disbelieved his profes- 
sion of innocent intent and concluded that his assertion of 2 belief that the 
casings were abandoned as an afterthought, Had the jury convicted on proper 
instructions, it would be the end of the matter. * * * They might have con- 
cluded that the heaps of spent casings left in the hinterland to rust away pre- 
sented an appearance of unwanted and abandoned junk, and that lack of any 
conscious deprivation of property or intentional injury was indicated by 
Morissette’s good character, the openness of the taking, crushing, and trans- 
porting of the casings, and the candor with which it was all admitted. * * ° 
Had they done so, that too would have been the end of the matter.’’ 


Jt ig not unreasonable to surmise that the Board was driven to the novel 
theory of the meaning of ‘‘an object’? precisely because it was unable to 
discredit Laura but yet unwilling to dismiss a complaint involving conduct 
which it felt was unlawful. The invention of the concept ‘‘type of intent’’ 
revenls the strain of the decision-making process. See p. 15, n, 7, supra. 
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Most significant is that the union officials, Laura, Collins 
(the Treasurer) and MacDonald (the business representa- 
tive) advised the publishers’ representatives to get their 
supplements into the plants before the strike, and that the 
union would handle those supplements but none thereafter. 
This conduct is entirely inconsistent with a purpose of in- 
flicting pressure on the publishers to cease doing business 
with Neo-Gravure, or to compel them to exert pressure in 
turn on Neo-Gravure to bargain with the union. The more 
supplements the publishers got into their plants before the 
strike, the less difficulty could arise from the union refusal 
to handle supplements that might come in subsequently. 
This is not mere speculation: Smith of the Journal Ameri- 
can took advantage of the union’s suggestion, got his Sun- 
day supplements into the plant before the strike occurred, 
“and had no problem thereafter’? (JA 13-14; 77-78, 80- 
81). While there was also a general intention to cooperate 
with the publishers, since the union expected the strike at 
Neo-Gravure to be successful (JA 100) this conduct also 
demonstrates the union’s interest not to have to handle 
work which might come through their picket line. 

A second significant fact is that the union did not engage 
in a general work stoppage, but instructed its members to 
perform all other functions. (JA 66). A total stoppage 
would, of course have placed direct pressure on the pub- 
lishers to cease doing business with Neo-Gravure or compel 
Neo-Gravure to settle its difficulty with the union. The 
union’s willingness to have the publishers use other means 
to process the supplements likewise accords with its avowed 
objective. If the mailers had insisted that no one else would 
handle the supplements which they refused to touch, the 
publishers would have been compelled to seck a source other 
than Neo-Gravure. The union’s good-faith belief that such 
alternative means existed (JA 67, 74) (which seems not 
to have been challenged) reflects its purpose, quite aside 
from whether in fact such alternative means were reason- 


17 See Wigmore, Evidence § 581 (3d ed., 1940). 
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ably convenient, an issue as to which no findings were made 
by the Board.* Laura’s instructions to one mailer at the 
Mirror to prepare the wrapper for the supplement (JA 66), 
is direct evidence that the union contemplated the continu- 
ation of the relationship between Neo-Gravure and the 
Mirror. The union’s care to minimize any impact on the 
publishers warrants the inference that its object was not 
to enmesh them in the dispute. Compare Retail Fruit & 
Vegetable Clerks, 249 F. 2d 591, 598 (CA 9) where the Court 
approved a Board inference of an illegal object where the 
Union refused an offer to minimize the impact of picketing 
on neutral employers. 

Had the union not placed a picket line around Neo-Gra- 
vure, it would have been possible to conclude, as the Exam- 
iner did, that ‘‘if the Publishers continued to purchase the 
Sunday supplements from Neo-Gravure there would be no 
pressure upon the latter to reach agreement with the Union 
at its plant’. (JA 18). But there was such a picket line, 
and the testimony is uncontradicted that the union officials 
believed it would be effective to stop work at Neo-Gravure 
because other crafts would honor it; and this was the way 
they intended to win the strike. (JA 61, 64, 68-9, 101-02). 
These officials had expressed the same belicf to the pub- 
lishers before the strike. (JA 45-6, 110). The Examiner’s 
‘opinion’? (JA 16) that the Union ‘‘envisaged what did 
occur, namely that the production of supplements would 
continue’”’ is without evidentiary basis.” 

Also relevant is what the union did not do. It did not 
ask the Publishers to intercede in their behalf with Neo- 
Gravure. (JA 96). Nor did the Union ask the publishers 
to cease doing business with Neo-Gravure, or to use an 
alternate souree. (JA 64, 88).*” Indeed, when the Mirror 


18 This belief would not, we recognize, be relevant in determining whether the 
union’s conduct in fact ‘‘restrained or coerced’”’ the publishers. 


19 Since the Union’s expectations were irrelevant under the Board’s approach 
to the ‘‘object’” issue, we cannot know whether it would have adopted these 
errors of the Examiner (which were exeepted to, JA 29) as its own. 


20 Such requests were considered evidence of a ‘ceaxe doing business’’ object 


in N.L.R.B. Vv. Associated Musicians, 226 F. 2d 900, 904 (CA 2), and N.L.R.B. 
v. Hod Carriers, 285 F. 2d 397, 399, 403 (CA 8). 
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originated conversations with Laura regarding the possi- 
bility of using Alco Gravure (a competitor of Neo-Gravure) 
as an alternate source, Laura first said that the mailers 
would not handle the work at Alco cither.*?| Only when his 
attorneys advised him that such refusal at Aleo would be 
a secondary boycott did he reluctantly advise the Mirror 
that the union would have no objection to such an arrange- 
ment. (JA 50-56). Potts of the Mirror testified that he 
made the inquiry regarding Alco not because of the mailers’ 
refusal to handle the struck product, but because he had 
doubts whether the pressmen would continue to work at 
Neo-Gravure, and whether Neo would be able to produce the 
supplements. (JA 96). 

With regard to the alleged object of compelling Neo-Gra- 
vure to bargain with the union, the General Counsel estab- 
lished that the strike at Neo-Gravure was because of that 
company’s failure to bargain, and that on the day the 
strike began the union filed a charge with the Board assert- 
ing a violation of Section 8(a)(1) and 8(a)(5) by the com- 
pany. (G.C, Ex. #5). Only if the existence of a demand 
for bargaining side by side with a refusal to handle struck 
work invariably establishes that the former is the object 
of the latter, was this allegation of the complaint proven. 
But this general inference is no more permissible than the 
conclusion that all post-certification picketing has as its 
object recognition despite the certification, a presumption 
which has been rejected. Douds v. Local 50, BCW, 224 F. 
2d 49 (CA 2): V.L.RB. vy. Local 50, 245 F.2d 542 (CA 2). 

In sum, there is no evidence to contradict Laura’s ex- 
planation of the union’s refusal to handle the struck work; 
the union’s deeds confirm it. It is clear that the union’s 
refusal to handle the supplements coming out of Neo- 
Gravure after the strike ‘‘did not necessitate discontinuance 
of the seller-purchaser relationships between’’ Neo-Gravure 
and the publishers. Compare Retail Clerks Local 770 v. 
N.L.R.B.. 111 U.S. App. D.C. 246, 249, 296 F.2d 368, 371 
(emphasis in original). To find that the union had an illegal 


21 Laura was suspicious that the supplements would come to Alco from Neo. 


(JA 55-56). 
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object on this record it is necessary to presume the union’s 
purpose entirely from the conduct itself. It would require 
“‘mental pole-vaulting with only a presumption as a pole,”’ 
which was disapproved by the Supreme Court in Labor 
Board v. Insurance Agents, 361 U.S. 477, 482-3, n. 4 and 5. 
The only rational conclusion which can be reached on this 
record is that the General Counsel simply failed to prove 
his case. 


C. The Board’s Ultimate Finding Is Insufficient 


The difficulties which the Board had in extracting an 
illegal object from this record are again reflected in the 
elaborate cireumlocutions and ambiguities of its ultimate 
finding: “The Respondent may have been concerned with 
other objects as well, such as adherence to its traditional 
policy of refusing to handle struck goods, but its actions 
effectively establish that, at least, an object was to force 
the publishers to disrupt or seriously curtail the existing 
business relationship between them and Neo-Gravure if the 
Union was unable to obtain its goal of recognition in any 
other fashion.”’ (JA 34). 

This sentence is entirely consistent with the Board’s 
method (which we have shown to be impermissible) of de- 
termining the union’s ‘‘object’’ by reference to its ‘‘ac- 
tions’’. Clarity ends there. For the Board did not state 
forthrightly that the union had an object to disrupt or 
seriously curtail the existing business relationship between 
them and Neo-Gravure. Nor did it state that an object 
was to compel recognition. It phrased its conclusion in 
conditional terms: the union had an object to ‘‘disrupt’’, 
etc., if it could not achieve its goal of recognition otherwise. 
The Board does not explain whether it deemed that condi- 
tion as having been met at the time of the events in ques- 
tion: if it had been, it is at least curious for the Board 


? 


It may not have been material under the Board’s approach, but the record 
shows that the Union certainly did not think that it could not win its strike 
at Neo-Gravure ‘‘in any other fashion.’’ It continued to picket after its 
refusal to handle was enjoined, and was still picketing at the time of the 
hearing. (JA 64). 
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to frame its conclusion in such terms. The Board’s conclu- 
sion presents an additional puzzle: Although the Board 
found ‘tan object’? prohibited by the Act, it proceeded to 
enter an order against the violation of both sets of objects 
proscribed by 8(b)(4)(B). Since the Board has been known 
to extend its orders beyond the precise unfair labor prac- 
tice found (as herein), the form of its order is insufficient 
evidence to determine what conclusion it was expressing. 
Its findings certainly do not support the conclusion that the 
union had both unlawful objects. But if only one, which 
one? Our own surmise would be, since there is no independ- 
ent evidence of the “‘bargaining’’ objective, that the Board’s 
finding was intended to support the legal conclusion that 
the union had a ‘‘cease doing business’’ object. We expect 
to show that its finding was insufficient to support that 
conclusion, but if the Board had intended the conclusion 
that the union sought, by the conduct herein to force and 
require Neo-Gravure to bargain, it would not have been 
compelled to the elaborate circumlocution of ‘‘disrupt or 
at least seriously curtail the existing business relationship, 
etc.’”? A simple statement that the union sought to put 
pressure on the publishers to enlist their aid to require 
Neo-Gravure to bargain would have sufficed. It would have 
been unsupported by evidence, but at least it would have 
been intelligible. 

Our efforts to gather meaning from the sentence under 
examination may well have failed, but one assertion we 
can make with confidence: A statement of an agency’s con- 
clusions on an ultimate issue underlying its legal conclu- 
sion which is susceptible to such conflicting interpretations 
lacks the clarity required of administrative determinations. 
The teachings of the Second Chenery case are all too di- 
rectly in point: 

“If the administrative action is to be tested by the 
basis upon which it purports to rest, that basis must 
be set forth with such clarity as to be understandable. 
It will not do for a court to be compelled to guess at 
the theory underlying the agency’s action; nor can a 


court be expected to chisel that which must be precise 
from what the agency has left vague and indecisive. 
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In other words, ‘We must know what a decision means 
before the duty becomes ours to say whether it is right 
or wrong.’ United States v. Chicago, M., St. P. & P. 
R. Co., 294 U.S. 499, 511.?? SEC v. Chenery Corp., 332 
U.S. 194, 196-97. 


Even if the Board’s findings were intelligible, they would 
not support the conclusion that the union had “an object”’ 
to force or require the publishers ‘‘to cease using, selling, 
handling, transporting, or otherwise dealing in the prod- 
ucts of’? Neo-Gravure. ‘‘Disrupt or at least seriously 
curtail”? is something less than ‘‘cease’’. The point need 
not be argued at length for this Court held in Retail Clerks 
Local 770 v. N.L.R.B., 111 U.S. App. D.C. 246, 250-51, 296 
F. 2d 368, 372-73: 

‘<Certainly, however, every change in method is not 
equivalent to a cessation. If it be held as a matter of 
law that a rearrangement of methods of doing business 
may possibly constitute a cessation of business within 


the meaning of this Section, each case must depend 
upon its own facts. Rearrangements or changes may 


be minor or major, or part way between these ex- 
tremes. A change may be so minor as not to affect 
the flow or nature of the business. On the other hand 
a change in method may be so drastic as to constitute, 
or necessarily cause, complete cessation of the busi- 
ness.”’ 


We need not consider whether the change of methods re- 
quired by the mailers’ refusal to handle the supplements 
would have supported a finding sufficient to meet the test 
of ‘cease doing business’’ as spelled out by this Court in 
Retail Clerks, for the Board made no such finding. 


It may be noted, however, that ‘¢eense’? means ‘‘to come to an end; to 
stop.’’ Webster’s Collegiate Dictionary (1941 ed.). Conduct which contem- 
plates a partial interference of business is not prohibited unless it is within 
the particular categorics—all relating to ‘¢products’’—which are spelled out 
in § 8(b) (4) (B). Even if ‘‘eense’’ were ambiguous, which it is not, such a 
construction would be required since otherwise the clause regarding products 
would be superfluous, See, ¢.g., <irmstrong Paint § Varnish Works v. Nu- 
Enamel Corp., 305 U.S. 315, 333, 


€ 
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The Board’s conclusion that the union’s conduct was in 
furtherance of an object prohibited by Section 8(b) (4) (B) 
is the product of the following errors: 


1. The theory that ‘‘an object’? can be determined ex- 
clusively by reference to the union’s conduct, rather than 
by determining subjective intent. 


2. The related assumption that the effect of the conduct 
determines the validity of its object, an error in turn com- 
pounded by the assertion, contrary to all the record evi- 
dence, that the union’s ‘‘action made it impossible for the 
relationship between the publishers and Neo-Gravure to 
continue.’’ (JA 34). 


3. Failure to conclude upon the preponderance of the 
evidence, including Laura’s testimony, which was ignored 
entirely, that the union’s sole object was to avoid handling 
“<dirt’’. 


4, An ultimate finding replete with ambiguity. 


5. The legally erroneous conclusion that an object to 
“«disrupt or at least seriously curtail’? business is the equiv- 
alent of ‘‘cease doing business’’ under the statute. 


II. THE MEANS EMPLOYED BY THE UNION WERE LAWFUL 
A. Congress Did Not Require Workers To Handle Struck Work 


In this case the Court is called upon to determine for the 
first time whether the refusal to handle struck work is one 
of the means prohibited by §8(b)(4)(i) and (ii) of the 
Act. Before discussing this question in terms of the spe- 
cific language of those provisions, it is necessary to con- 
sider whether this particular type of union activity was 
within the area of conduct which Congress intended to pro- 
scribe. ‘‘Most relevant, of course, is the very language in 
which Congress has expressed its policy and from which 
the Court must extract the meaning most appropriate.”’ 
Sand Door, 357 U.S. 93, 100. But Section 8(b) (4) “eould 
not be literally construed; otherwise it would ban most 
strikes historically considered to be lawful, so-called pri- 
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mary activity.”’ Electrical Workers v. Labor Board, 366 
U.S. 667, 672. See also, Steelworkers Local 4203 v. 
N.L.R.B., 111 U.S. App. D.C. 60, 63, 294 F. 2d 256, 259. This 
case does not involve the primary strike but other union 
conduct with a long history in labor-management relations. 
It is important at the outset to distinguish the refusal to 
handle struck work from a strike to enforce an agreement 
not to handle ‘‘hot cargo’’ or ‘‘unfair goods.’’ A strike 
is a powerful economic weapon, while the refusal to per- 
form particular work by one group of employees is not (or 
at least not necessarily) an economic weapon at all. ‘‘Hot 
cargo” or ‘“‘unfair goods”’ are the subject of union opposi- 
tion because they reduce labor standards, but ‘struck 
work’? represents a more immediate threat to the union: 
it is the product of an employer with whom the union is 
in a present, live economic struggle; its processing helps 
to sustain the employer in resisting the union; it was cre- 
ated by employees who have taken the strikers’ jobs, That 
the difference is one of degree of economic interrelation- 
ship and power presents no objection in a civilized system 
of law. Cf. Holmes, J., dissenting in Leroy Fibre Co. v. 
Chicago, M. & St. P. R. Co., 232 U.S. 340, 352, 354. To say 
that Congress outlawed strikes by unions against employers 
for handling hot cargo does not by any means establish 
that certain members of a local union may, by force of 
law, be compelled against their will to contribute their labor 
and skills to assisst an unfair employer, in breaking a strike 
of their fellow members. As Justice Brandeis, dissenting 
in Bedford Cut Stone Co. v. Journeymen Stone Cutters 
Ass'n, 274 U.S. 37, 41, 65, commented, this ‘‘reminds of in- 
voluntary servitude,’’ and we suggest that a very clear 
showing that the Congress intended this result is required. 
We say no such showing can be made. 

As Justice Brandeis observed, dissenting in Duplex 
Printing Co. v. Deering, 254 U.S. 443, 481, ‘‘. .. other courts, 
with better appreciation of the facts of industry, recognized 
the unity of interest throughout the union, and that, in 
refusing to work on materials which threatened it, the 
union was only refusing to aid in destroying itself.’’ The 
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Supreme Court, in United States v. Hutcheson, 312 U.S. 
219 at 233-235, reviewed the controversy which followed the 
Duplex and Bedford decisions, leading to the passage of 
the Norris-LaGuardia Act which reversed them, by inclu- 
sion of the phrase ‘‘whether or not the disputants stand in 
the proximate relation of employer and employee’? (29 
USCA, Section 113 (¢)). Hutcheson also made it clear that 
federal labor legislation is to be read ‘‘as a harmonizing 
text of outlawry of labor conduct.’? (Jd. at 231). Of course 
the Taft-Hartley and Landrum-Griffin Acts have made 
inroads on Norris-LaGuardia, but they did not effect total 
repeal. See Sinclair Refg. Co. v. Atkinson, 370 U.S. 195. 
It must be determined therefore whether Congress in en- 
acting those amendments wished to go back to the Bedford 
Cut Stone case, in repudiation not only of Norris-LaGuar- 
dia, but also of respected common-law precedents. 

The common law was well settled that such defensive ac- 
tion by unions was not ‘‘restraint or coercion.’? See Bos- 
sert v. Dhuy, 221 N.Y. 342, 117 N.E. 582; Wilson & Adams 
v. Pearce, 264 N.Y. 521, 191 N.E. 545; N.Y. Lumber Trade 


Ass’n v. Lacey, 269 N.Y. 595, 199 N.E. 688; Kingston Trap 
Rock Co. v. Operating Engineers, 129 N. J. Eq. 570, 19 A. 
2d 661, and cases collected in Hellerstein, Secondary Boy- 
cotts in Labor Disputes, 47 Yale L. J. 341, 349, n. 34. As 
one authoritative commentator summarized the cases,** 


“Tn the economic conflict between employer and em- 
ployed the support of others is essential. For it both 
parties to the conflict vie. It may be wooed and won 
but not compelled. This seems to be the moving spirit 
of the cases.’’ 


There is in the debates leading to the enactment of Taft- 
Hartley, which was ‘‘to a marked degree, the result of 
conflict and compromise,’’** no indication that Congress 
intended such a sharp retrogression. In the debates pre- 


* Smith, Coercion of Third Partics in Labor Disputes—the Secondary Boy- 
cotts, 1 La, L, Rev, 277, at 311. 


® Sand Door, 357 U.S. 93, 99. 
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ceeding Landrum-Griffin, there is affirmative evidence that 
refusal to handle struck work is not prohibited. 

Congressman Udall, one of the House conferees, said 
without contradiction that ‘‘the amendments adopted in 
Congress * * * affirm the right of employees to refuse to 
work on struck goods.’’ 2 Leg. Hist. 1722. 

Representative Thompson, one of the conferees for the 
House, discussed the changes which the conference had 
made in the Landrum-Griffin bill. In the list was the fol- 
lowing on struck work: 


10. Struck work: The conference report preserves 
existing law on the question of the right of labor to 
refuse to work on struck goods. The House bill would 
have limited this right.’? 2 Leg. Hist. 1720. 


Senator Kennedy, the leading Senate conferce, while the 
conference was in session discussed his substitute for the 
provisions in the Landrum-Griffin law which would amend 
Taft-Hartley. He said, in relevant part: 


“The traditional right of workers to handle struck 
goods would be preserved by this substitute.’? 2 Leg. 
Hist. 1377. 


On its face this statement would seem to support pre- 
cisely the opposite conclusion from that which we are 
urging here. However, since there is no such thing as 
a traditional right of workers to handle struck goods, their 
right always having been to refuse to handle them, so that 
they do not aid in their own destruction, this statement 
must be read ‘‘The traditional right of workers not to 
handle struck goods would be preserved by this substitute.’’ 
Otherwise it makes no sense whatsoever. This reading 
is, of course, confirmed by the aforequoted statements of 
Reps. Thompson and Udall, who cooperated with Senator 
Kennedy in the conference. 

Senator Douglas, in commenting on the conference report 
said: 


“‘The conference report took out the restrictions on 
the right of employees to refuse to work on struck 
goods.”? 2 Leg. Hist. 1834. 
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We do not mean to imply that the legislative debates on 
this subject were a model of clarity. For example, there 
was some confusion over the term ‘struck work’? which 
was also used to refer to ‘‘farmed-out struck work’’. For 
example, Senator Kennedy also said, ‘‘We have protected 
the right of the union to follow struck work, in the tradi- 
tional way provided under the Taft-Hartley Act. That 
was in doubt under the Landrum-Griffin bill.” 2 Leg. Hist. 
1389. This is plainly a reference to the ‘‘ally’’ doctrine, 
which originated in Douds v. Metropolitan Federation of 
Architects, 75 F. Supp. 642 (S.D.N.Y.) and was confirmed 
in NLRB vy. Business Machine and Office Appliance Mechan- 
ics Board, 228 F. 2d 553 (CA 2). The House Conference 
Report 1 Leg. Hist., 942 says ‘‘no language has been in- 
cluded with reference to struck work because the Commit- 
tee of Conference did not wish to change the existing law 
illustrated by’? these cases. The ‘‘ally’’ doctrine leaves 
unions the right to put pressure on one employer who has 
allied himself with the primary employer by performing 
work which but for the strike would be performed by the 
striking employees. The references of Senator Kennedy 
and Representatives Thompson and Udall to handling 
struck work can therefore have no relation to a rule which 
involves goods which the union members are not asked to 
handle. This confusion over terminology ought not ob- 
scure the intent of the conferees to preserve both rights. 

There is other perhaps less direct evidence of the Con- 
gressional purpose not to require employees to handle work 
produced by an employer against whom their fellows are 
on strike. In economic terms and in the eyes of the work- 
ers, requiring them to handle struck work is equivalent to 
requiring them to cross a picket line. Congress made as- 
surance double sure that workers could refuse to cross 
picket lines. See e.g. 1 Leg. Hist. 838. 

When the overall purpose of the 1959 amendments to the 
secondary boycott provisions are considered, our view 
is reenforced. Those amendments were intended to close 
up certain ‘‘loopholes’’ in the law of secondary boycotts. 
See e.g. 1 Leg. Hist. 474-476; 2 Leg. Hist. 1434, 1702. There 
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is no evidence in the legislative history that employees’ 
refusal to handle struck work was one of those ‘‘loopholes.”’ 
The loopholes were in fact sharply defined and the provi- 
sions made to cure them readily identified. Two amend- 
ments to the provision regarding inducement of workers 
are not remotely relevant.** Congress believed that di- 
rect coercion of employers, not involving the inducement 
of employees, should also be prohibited. Section 8(b) (4) 
(ii) was enacted for this purpose. See 1 Leg. Hist. 475. 
There is no reason to believe that Congress considered 
employees’ refusal to handle struck work to be ‘‘restraint 
and coercion’? of employers. As this case shows, such 
conduct is not within 8(b)(4) (ii). See pp. 41-45, mfra. 
Additionally, Congress adopted Section 8(e¢) making it an 
unfair labor practice to enter into certain agreements and 
amended Section 8(b)(4)(A) by making it an illegal ob- 
ject to force or require an employer to enter into such 
an agreement. The meaning of these amendments is more 
directly involved in two other cases pending before this 
Court.?7 But it may be stated briefly that their purpose 
was to close the Sand Door loophole: In Sand Door, 357 
U.S. 93, the Court, while holding that a ‘hot cargo clause’”’ 
is not a defense to a secondary boycott charge, left open 
the possibility that such a clause could have other legal 
radiations. In order to avoid such radiations Congress 
enacted Section 8(b)(4)(A), which made it an unfair 
labor practice to engage in certain union conduct in order 
to obtain a hot cargo clause, and Section 8(e), which made 
such a clause ‘‘to that extent unenforceable and void,’’ 
thus depriving it of any legal effect. If the distinction 
between “Shot cargo”? and “struck work’? is kept in mind, 
it becomes clear that these amendinents made were not 
intended to prohibit employees from refusing to handle 
struck work, though perhaps doubts arising out of the 


Congress changed the word ‘‘employees’’ to ‘‘individuals’’ to cover 
inducements of workers not covered by the Taft-Hartley Act and struck the 
work ‘‘concerted’’ in order to prohibit inducement of single individuals. See 
1 Leg. Hist., 476. 


™ Los Angeles Mailers v. N.L.R.B., No. 16,887 and District No. 9, Machinists 
v. N.L.B.B., No. 16,901, both argued September 27, 1962. 
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rather general language of Section 8(e) prompted the 
conferees to make explicit that the refusal to handle struck 
work was not being prohibited. 

We believe that the language chosen by Congress in 
Section 8(c) affirmatively supports our view that this 
conduct is not prohibited. Section 8(c) was intended 
to outlaw agreements by which employers agreed to do 
in advance that which a union could not, because of 
the prohibition of Section 8(b)(4), strike to force them 
do. Thus, the language chosen by Congress in S(e) re- 
flects its understanding and intention regarding the 
scope of the prohibitions of Section 8(b)(4). We be- 
lieve that an agreement by an employer that he will not 
require certain of his employees to handle struck work is 
not prohibited by Section S(e). This question is squarely 
presented in Los Angeles Mailers Union No. 9 v. N.L.R.B., 
No. 16,887 in terms of a contract more explicit than that 
between the union and the publishers herein.** We need 
not reargue at length here our reasons for believing the 
Board in error in its holding in the Los Angeles Mailers 
ease that the clause there was unlawful. It is enough for 
present purposes to point out that agreements prohibited 
by Section 8(e) are those whereby “the employer ceases 
or refrains or agrees to cease or refrain from handling 
* © © or otherwise dealing in any of the products of any 
employer or to cease doing business with any other person.”’ 
The reference in the debates to agreements which by their 
terms permitted employee refusals to handle”? makes it par- 
ticularly significant that Congress chose to outlaw agree- 
ments whereby employers cease or refrain, ete. It demon- 
strates the Congress’ concern with the business relations 
between the employer and third parties, not with the allo- 
eation of work tasks at the employer’s plant. Again, Con- 


28 The union believed and urged before the Board that in Article 6 and 
37 (JA 108-109) the parties agreed that union members would not be required 
to handle struck work, The company disagreed at the hearing and neither the 
Examiner nor the Board decided the issue, deeming it irrelevant (JA 17; 33, 
n. 3). The merits of the Board’s decision must therefore be viewed on the 
ussumption that the contract means what the union urged that it means, See 
pp. 37-38 and 40-41, infra. 


» Soe o.g., 2 Leg. Hist., 1708. 
& 
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gress adhered to the concept ‘‘cease doing business,’’ 
thereby confirming the rule which we have discussed ear- 
lier, that not every change in the operations of the em- 
ployer is prohibited. ‘Certainly, however, every change 
in method is not equivalent to a cessation.’’ Retail Clerks 
Union, Local 770 v. NLRB. 111 U.S. App. D.C. 246, 250, 
296 F. 2d 368, 372. 

Even if these evidences of Congressional intent were in- 
sufficient, the familiar principle of avoiding constitutional 
questions by statutory construction would foreclose an in- 
terpretation which would force employees to perform par- 
ticular work. It is well to recall that due process objec- 
tions to the constitutionality of the Wagner Act were re- 
jected on the assumption that the Act does not compel 
agreements between employees and employers and does 
not regulate the substantive terms governing wages, hours, 
and working conditions which are included in such agree- 
ments. Labor Board v. Jones & Laughlin, 301 U.S. 1, 
45; see Labor Board v. American Ins. Co., 343 U.S. 395, 
402. And while the terms of agreements are not entirely 


beyond legislative regulation, the Thirteenth Amendment 
and the concept of ordered liberty enshrined as ‘due proc- 
ess,”’ prohibit a law which would require workers to per- 
form particular work contrary to their will. Mr. Justice 
Brandeis in Bedford Cut Stone (supra, pp. 64-65) stated 
in this very context: 


‘Members of the Journeymen Stone Cutters’ Asso- 
ciation could not work anywhere on stone which had 
been cut at the quarries by ‘men working in opposition’ 
to it, without aiding and abetting the enemy. Obser- 
vance by each member of the provision of their consti- 
tution which forbids such action was essential to his 
own self-protection. It was demanded of each by loy- 
alty to the organization and to his fellows. If, on the 
undisputed facts of this case, refusal to work can be 
enjoined, Congress created by the Sherman Law and 
the Clayton Act an instrument for imposing restraints 
upon labor which reminds of involuntary servitude.’’ 


In Bailey v. Alabama, 219 U.S. 219, the Supreme Court 
condemned a statute which made nonfulfillment of a contract 
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for personal services criminal, and declared with respect 
to the Thirteenth Amendment that: 


“‘The plain intention was to abolish slavery of what- 
ever name and form and all of its badges and inci- 
dents; to render impossible any state of bondage, to 
make labor free by prohibiting that control by which 
the personal service of one man is disposed of or ¢o- 
erced for another’s benefit, which is the essence of 
involuntary servitude.’’ 


See also Pollock v. Williams, 322 U.S. 4. 

In Stapleton vy. Mitchell, 60 F. Supp. 61 (D.C. Kan.) 
appeal dismissed by stipulation, 326 U.S. 690, Judge Mur- 
rah, nullifying portions of a Kansas anti-strike statute, 
wrote: 

“The right to peaceably strike or to participate in 
one, to work or refuse to work, and to choose the terms 
and conditions under which one will work, like the 
right to make a speech, are fundamental human liber- 
ties which the State may not condition or abridge in 
the absence of grave and immediate danger to the 
community. But by Section 8(¢), (12), (13), the State 
of Kansas has not only conditioned these rights, but 
expressly prohibited them and made their exercise a 
criminal offense. In this setting we think it is the 
inherent prohibitions of the statute standing alone 
which impose the unconstitutional restraint, and those 
against whom the statute is plainly directed should not 
be required to abide the processes of criminal justice 
in order to obtain the redress to which they are en- 
titled under the Federal Constitution.”’ 


If men have a right not to perform certain work, then 
they have the right to agree with an employer that they 
will not have to perform it. The Supreme Court has held 
in numerous circumstances, particularly in recent years, 
that ‘‘a statute should be interpreted, if fairly possible, in 
such a way as to free it from not insubstantial constitutional 
doubts.”? Lynch v. Overholser, 369 U.S. 705, 711. See also 
Machinists v. Street, 367 U.S. 740, 749; United States v. 
Rumely, 345 U.S. 41, 46. The constitutional doubts here 
are far from insubstantial. Indeed, this rule of construc- 
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tion has particular force when the precise problem of inter- 
pretation is to determine where Congress has drawn a line; 
the presumption that Congress would not have intended 
to impinge upon constitutional liberties is then especially 
apposite. 

Although the union’s brief to the Board as well as its 
exceptions squarely presented this question of statutory 
interpretation, there is not a syllable in the Board’s de- 
cision indicating that it gave it any consideration. 
The Board’s failure is particularly surprising since the 
Board apparently agrees with the proposition that an em- 
ployee has the right to refuse to perform work for an 
employer.” The Board has the responsibility at least 
in the first instance to determine whether or not certain con- 
duct comes within the prohibitions of the Act. In deter- 
mining the meaning of the statute it must at the very least 
examine the legislative materials in the light of the evi- 
dentiary record before it. It then must explain its legal 
theory in its decision for the reviewing court, the parties, 
and the public. This is of particular importance when, 
as here, ‘issues not yet passed upon by any court are 
presented.”’ Berko v. Securities and Exchange Commis- 
sion, 297 F. 2d 116, 118 (CA 2). Statutory questions of 
such manifest importance—both intrinsically and in the 
light of history—as are involved in this case, should not 
be disposed of by silence. 

We have made a careful study of the legislative history 
of the Act with reference to this problem. The Board in- 
sists that the Congress intended to reinstate the rule in 
the Duplex and Bedford Cut Stone cases. No proponent 
or opponent of the measure stated that it was intended 
to, or would have, this effect. The Board insists that the 
Congress has, pro tanto, repealed the effect of the 
Norris-LaGuardia Act in overruling those decisions } 


» See brief for NLRB in Los Angeles Mailers Union v. N.L.R.B., App. D.C. 
No. 16,887, p. 44. The Board claims in this connection that a union and an 
employer may not agree that the employee will not be discharged for such 
failure. We believe this view is without merit. See Labor Board v. Rockaway 
News, 345 U.S. 71, 80. 


again, no proponent or opponent stated that it was in- 
tended to, or would, have that result. Implicit in the 
Board’s argument is the assertion that the Congress 
intended to overrule the common law developed on this 
subject; again, nothing in the debates or reports sug- 
gests that this was contemplated. In short, the Board 
asserts that the Congress intended to turn the clock of 
labor law back forty years to a rule which it had expressly 
overturned, without once referring to the rule or its re- 
versal, or to the common law developed in this domain. 
It would require very explicit language indeed to sup- 
port any such result, and as we trust we have shown, both 
the language of the statute and the statements of the con- 
ferees on the measure, show that no such result can be 
supported. 


B. The Union’s Inducement of Its Members Was Not Illegal 


In our view the language of the statute points to the 
same result as the more general legislative considerations 
discussed in the previous section. We shall first show 
that the conduct of the union did not constitute inducement 
within Section 8(b)(4)(i) and then that it did not consti- 
tute threats, restraint or coercion within 8(b) (4) (ii). 

It is, of course, admitted that the union induced its 
members not to handle the supplement at the Mirror and 
Tribune, However, we submit that the handling of the sup- 
plements was not ‘‘in the course of [their] employment.’’ 
That employment was, of course, defined in the collective 
bargaining agreement (union’s exhibit No. 1) which set 
forth the wages and other working conditions of the mailers. 
The union urged before the Board that under Article 6 and 
37 of this agreement (JA 108-09) its members were not 
required to handle goods produced by an employer against 
whom the union itself was on strike. The publishers dis- 
agreed with this interpretation at the hearing. (JA 65). 
The Board considered it unnecessary to resolve the dis- 
agreement, in effect positing a dilemma for the union: If 
the contract is construed to cover the present situation, it 
violates Section S(e) and presents no valid defense; if it is 
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construed not to cover the situation, it is no defense by its 
own terms. But this dilemma is entirely contrived. As 
we shall now show, it is not correct that the terms of a 
contract are irrelevant in determining whether Section 8 
(b)(4) has been violated. Compare Retail Clerks Union 
Local 770 v. N.L.R.B., 111 U.S. App. D.C., 246, 251, 296 
F. 2d 368, 373, where this Court said that the Board can- 
not make clear the effect of a subcontracting clause in 
determining whether Section 8(b)(4) has been violated 
“by blanket pronouncements in respect to subcontracting 
clauses.”’ 

If a contract provides that particular employees are not 
required to do particular work, then the performance of 
that work cannot be ‘‘in the course of their employment’”’ 
within Section 8(b) (4) (i) unless these words have a special 
meaning. In Sand Door, 113 NLRB 1210, 1217 the Board 
held, reversing its previous position, that this phrase 
merely distinguishes between conduct of individuals as 
employees and as consumers. That view was subsequently 
approved by the Sixth Cireuit in Local 11, Carpenters v. 
N.L.R.B., 242 F. 2d 982. However, the Ninth Circuit, 
941 F. 2d 147 in enforcing Sand Door and the Supreme 
Court in affirming, did not deal with this question, and 
we submit that the approval of the result reached by the 
Board does not connote acceptance of all the reasoning 
contained in its opinion. Although the unions defended 
in the Supreme Court on the basis of this phrase, the 
Court’s opinion does not deal with this problem. It was 
not characteristic of Mr. Justice Frankfurter’s technique 
of opinion writing to dispose sub  silentio of a serious 
problem of statutory construction. The union’s other argu- 
ment based on the text of Section 8(b) (4) (B) (‘‘forcing or 
requiring’’) was carefully analyzed before being rejected, 
357 U.S. 93, 106. We believe that the Court did not discuss 
the ‘in the course of employment’? issue in Sand Door 
because the facts did not properly present it. It cannot be 
said when employees engage in a total work stoppage that 
they do not thereby cease some “‘employment.’’ Thus it was 
not necessary in Sand Door to determine whether the 
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handling of the particular goods which triggered the con- 
troversy was ‘‘employment’’ within the meaning of the 
statute. In this case, however, that question is squarely 
presented as that inducement was solely with respect to 
the struck work which, under the union’s understanding 
of the agreement (not rejected by the Board), its members 
were not required to perform. 

If the question is examined afresh inspection of 8(b) 
(4) (i) reveals that this phrase must do more than merely 
distinguish between employees’ activity in their capacity 
as employees and in their capacity as consumers. Con- 
sumers do not ‘‘use, manufacture, process, transport, or 
otherwise handle or work on’’ goods, nor do they ‘‘per- 
form any services.’”’ The Board’s explanation must there- 
fore be rejected. 

A more serious objection is that of Judge Prettyman in 
General Drivers, Ete. v. NLRB. 108 USS. App. D.C. 80, 
86, 247 I. 2d 71, 77 that if the phrase were read as urged 
by the union in that case ‘‘careful contract draftsmanship 
could legalize without qualification any otherwise pro- 
hibited activity, e.g., the jurisdictional strike, the sympathy 
strike, and the wildcat strike, by artificially exempting the 
work involved from the course of the employment gov- 
erned by the contract.”’ Jd. We suggest, however, 
that at least as pertains to jurisdictional strikes and 
wildcat strikes, the foregoing statement proves too much. 
The Board has held,” as the Supreme Court has noted, 
that conduct which would otherwise be a jurisdictional 
strike prohibited by Section 8(b)(4)(D) is lawful if the 
union has a contract covering the work which is the sub- 
ject of the strike. Again, it is necessary to look to the 
contract to determine whether a particular work stop- 
page was a wildcat strike or rather a refusal to perform 
work when the contract did not call for it, as on a holiday. 
Compare Drake Bakeries v. Bakery Workers, 370 U.S. 254. 
We do not understand Judge Prettyman to have declared 
that no contract is ever relevant in determining whether 


™ See e.g., National Association of Broadcast Engineers, 105 NLRB 355. 
™ Labor Board v. Radio Engineers, 364 U.S. 573, 577. 
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a violation of the Act has been committed. For, as he 
stated earlier in the same opinion, ‘‘if an employer and 
his employees agree that certain work shall not be done, 
and it is therefore not done, there is no ‘strike’ or ‘refusal 
to work? ”’. Section 8(b)(4)(A) forbids only “a strike or 
a concerted refusal within the course of their employment.”’ 
942 F. 2d at 76. We take it that the critical distinction 
is between contractual arrangements which avoid Section 
8 situations and those which have the affect of nullifying 
the policy of the statute. <A total strike violates two poli- 
cies of the secondary boycott provisions, namely, to pre- 
serve the freedom of choice of the employer in deciding 
whether to boycott and to preserve industrial peace. A 
contract by which an employer consents in advance to such 
a strike was held to nullify these policies on the ground 
that: “The realities of coercion are not altered simply be- 
cause it is said that the employer is forced to carry out a 
prior engagement rather than forced now to cease doing 
business with another.’? Sand Door, 357 U.S. 93, 106. An 
agreement whereby an employer and his employees or 
their representative agree in advance that certain work 
shall be performed and other work shall not be performed 
has neither of these effects. On the other hand, we believe 
that this distinction underlies Retail Clerks Union, Local 
770 vy. Labor Board, supra where Judge Prettyman wrote 
for the Court: 


“The Supreme Court settled in the Sand Door ease, 
supra, that a contract cannot legalize a strike which 
would otherwise be illegal under Section 8(b) (4). The 
question here, then, is whether the employees had a 
right to enforce their work rights when they had _a 
bargaining agreement respecting the terms and condi- 
tions of the work, absent a specific provision respect- 
ing subcontracting. It seems clear to us they did have 
such a right. The tacit but essential premise of a 
bargaining agreement is that the employer employs 
the employee to do certain work. When he agrees in 
good faith to terms and conditions, he represents that 
if the employees accept and abide those terms they 
will have this employment. We think employees, even 
absent a specific anti-subcontracting provision, could 


ty 
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enforce their right to the work contemplated by a 
bargaining agreement.’? 111 U.S. App. D.C. 246, 251, 
296 F, 2d 368, 373. 
We submit there is nothing in the Act which requires the 
employees to perform work which the contract does not 
eall for. If the Act would so provide it would, of course, 
raise important constitutional questions, as we have shown. 
Quite aside from the limitation implicit in the phrase 
‘sin the course of their employment’’ we submit that it 
cannot be prohibited for a union to inform its members 
when they need not perform certain work under an agree- 
ment." This Court has recently held: “The Union is bound 
by law to represent all employees in the bargaining unit. 
The Union is the agent for employees and as such ‘is subject 
to a duty to use reasonable efforts to give his principal 
information which is relevant to affairs entrusted to him 
and which, as the agent has noticed, the principal would 
desire to have...’ ’’ Restatement (Second), Agency § 381 
(1958). Int. U. of Electrical, Radio and Machine Workers, 
Etc. v. N.L.R.B., 50 LRRM 2403, 2406 (App. D.C. June 7, 
1962). If a union may contract to exelude handling struck 
work from the functions that its members must perform, 
then it must be permitted to advise them of their rights 
under the agreement. 


C. The Union Did Not “Threaten, Restrain or Coerce” 
The Publishers 

The complaint herein alleged in the general terms of the 
statute that the union had herein ‘‘threatened, coereed, and 
restrained’? the publishers. (JA 7). While the complaint 
described the means by which the union induced the em- 
ployees (in violation of 8(b) (4) (i)), it did not describe the 
conduct which constitutes threat, coercion, or restraint. As 
to that element of the defense therefore the complaint 
failed to give notice to the respondent, contrary to Section 
101.8 of the Board’s own Statement of Procedure, Section 
102.15 of its Rules and Regulations, Section 5 of the Ad- 


=In some situations, indeed, a failure to do so might subject the union to 
liability under Section 8(b) (4) (D). 


“ 


ministrative Procedure Act, and the due process clause of 
the Fifth Amendment. Consolidated Edison Co. v. N.L.R.B., 
305 U.S. 197, 238; Morgan v. United States, 304 U.S. 1, 18. 
The Board is, of course, required to follow its own rules 
and regulations affecting procedural rights of parties before 
it. Vitarelli v. Seaton, 359 U.S. 535; Service v. Dulles, 
354 U.S. 363; Accardi v. Shaughnessy, 347 U.S. 260. The 
General Counsel did not cure this omission by any oral 
offer of proof at the hearing. 

The Trial Examiner, while concluding generally that 
Section 8(b) (4) (ii) (B) had been violated (JA 20), did not 
explain cither what conduct constituted the illegal threats, 
coercion, or restraint nor did he define the applicable 
standard.™* 

The union thus did not know whether it was being charged 
with threatening the publishers or restraining and coercing 
them, or of what conduct constituted such threat, restraint, 
or coercion; in presenting evidence on this issue it was 
compelled to joust with shadows. This lack of notice was 
particularly prejudicial since 8(b(4) (ii) is a new provision 
and there were no previous cases remotely approximating 
the present in which a violation of this subsection had been 
charged. 

The Board’s decision was hardly more enlightening. Its 
full discussion of this issue reads as follows: ‘‘Respond- 
ent’s threat that its members would not handle the supple- 
ments, and the refusal to handle them, constituting a par- 
tial work stoppage, had the effect of restraining and 
coercing the publishers from doing business with Neo- 
Gravure.’’ (JA 34-35). 

This decision does not reveal what the Board conceives 
to be the scope of 8(b) (4) (ii). Whatever its scope may 
be, neither the announcement nor the members’ refusal 
to handle the supplements can constitute ‘‘restraint or 


“The fact that he failed to recommend an order in support of this conclusion 
is further evidence of his lack of attention to this issuc. 


* Tho cases cited by the Board (JA 35, n. 6) are not instructive. In each 
the Board found an illegal ‘‘threat’’, of a strike, while here the finding was 
‘‘restraining and coercing,’’ by conduct which was far short of a strike. 
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coercion.”? On the contrary, when viewed in context, the 


union’s advice to the publishes, informing them of the 
pendency of the strike at Neo-Gravure and of its con- 
sequences gave them the opportunity to forestall the effects 
of that strike. It cannot be said, for example, that the 
Journal American which profited from this information 
to get early delivery and thus had a two-weeks supply of 
supplements in its own plant when the strike began, was 
restrained and coerced by the statements which made this 
possible. The Board makes no distinction between the 
Journal American and the other publishers, presumably 
because its reading of the statute made this immaterial. 
Moreover, there is no finding that these statements were 
made with an object to require the publishers to cease 
doing business with Neo-Gravure or to require Neo-Gravure 
to bargain with the union. Only with respect to the 
refusal to handle itself’ was any object finding made. 
(See JA 33-34). A finding of the means proscribed by 
Section (ii) unconnected with the use of these means 
to achieve one of the ends proscribed in’ Sections 
8(b)(4)(A), (B), (C), or (D) is insufficient to support 
the conclusion that an unfair labor practice has been 
committed. For that statute ‘‘describes and condemns 
specific union conduct directed to specific objects.” 
Carpenters’ Union v. Labor Board, 397 U.S. 93, 98: 
Electrical Workers vy. Labor Board, 366 U.S. 667, 672; 
United Wholesale & Warehouse Comp, Ete. v. N.L.R.B., 
108 U.S. App. D.C., 341 344, 282 F. 2d 824, $27. 

The Board’s finding regarding the refusal to handle is 
that it had ‘‘the effect of restraining and coercing the pub- 
lishers’’ from doing business with Neo-Gravure. This is a 
repetition of the Board’s error with respect to the object 
finding where it said that the union’s ‘‘action made it im- 
possible for the relationship between the publishers and 


™* The Board’s characterization of these conversations as ‘‘the union’s an- 
nouncement to newspaper representatives that their mailroom employees would 
not handle new supplements from Neo-Gravure’’ is far less than complete. 
Compare the Examiner’s evidentiary findings JA 13-14 and the evidence de- 
seribed at p. 21, supra. 
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Neo-Gravure to continue.’ (JA 34). It is necessary there- 
fore to repeat that the evidence shows no effect whatsoever 
on the publishers; indeed, outside of these two conclusion- 
ary statements there was no finding of such an effect. Even 
under the broadest reading of “coerce and restrain’’ in 
Section 8(b) (4) (ii), there must be at least some impact on 
the alleged coercee. A fortiori there was no restraint and 
coercion if that term is construed as requiring evidence and 
findings that the conduct ‘‘caused or was likely to cause 
substantial economic injury.’? Fruit Packers Local 706 v. 
N.L.R.B., 50 LRRM 2392, 2396 (App. D.C. June 7, 1962). 

The inadequacy of the Board’s explanation of its con- 
trary conclusions is an additional ground for reversal. The 
need for clarity in administrative standards is particularly 
great where, as here, the statutory language to be inter- 
preted prescribes a rule of conduct. The line between 
“induce and encourage’? and ‘threaten, restrain and 
coerce”? separates the licit from the illicit, as the Board in 
Carolina Lumber Co., 130 N.L.R.B. 1488 recognized. A 
union which violates §8(b)(4)(ii) is subject to a pre- 


liminary injunction,” and a suit for damages as well as 
the finding of unfair labor practice culminating in an 
enforcement order. Citizens are entitled to know, with 
as great precision as the subject allows, whether they are 


within their rights in pursuing a courseof conduct. ‘The 


dividing line between the lawful and unlawful cannot be 
lett to conjecture.’? Connally v. General Construction 
Co., 269 U.S. 385, 393. While certainty is not a realistic 
goal, the criteria for decision should at least be formulated, 
subject to modification with the growth of administrative 
experience under the statute. Cf. Electrical Workers v. 
Labor Board, 366 U.S. 667, 674. Since the prevention of 
unfair labor practices is an important purpose of the 
Act, the Board should, either in the course of case-by-case 
adjudication or otherwise, articulate the considerations 
which will govern decision. 


* Section 10(1) of the Act. 
™ Section 303(b) of the Act. 
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The extent of the Board’s failure to meet its responsibili- 
ties to the reviewing Court and the public will be better 
understood by noting some of the factors which should un- 
derlie any application of ‘‘threaten, restrain or coerce’’, 
but which there is no indication that the Board has con- 
sidered. Is the test to be based on the facts of each individ- 
ual case or is certain conduct to be per se a violation? In 
interpreting similar language in Section 8(c) the Board has 
rejected a per se approach. Blue Flash Express, Inc., 109 
NLRB 591, 594. See also N.L.R.B. v. Syracuse Color Press, 
209 F. 2d 596, 599 (CA 2). In its first decision under 
8(b) (4) (ii) this Court has also required the finding that 
the employer was in fact threatened, restrained, or coerced. 
Fruit Packers Local 760 v. N.L.R.B., 50 LRRM 2392, 2396 
(App. D.C., June 7, 1962). What degree of economic harm 
constitutes restraint and coercion? Should the relative eco- 
nomic strengths of the union and employer be weighed? 
The Board’s decision fails to state any of these problems, 
much less to answer them. ‘‘In the end we are left to 
spell out, to argue, to choose between conflicting infere- 


ences. Something more precise is required in the quasi- 
jurisdictional findings of an administrative agency.’’ 
United States v. Chicago, M., St. P. & P.R. Co., 294 U.S. 
499, 511, Here again all that is certain is that the union 
has been found guilty of violating Section 8(b) (4) (ii). 
That is not enough. 


III. THE BOARD’S ORDER IS EXCESSIVELY BROAD 


The Courts have repeatedly admonished the Board that 
it must, in the absence of a finding of proclivity to unlaw- 
ful conduct, restrict its orders ‘‘to correspond to the vio- 
lations actually found to have been committeed.’’ Steel- 
workers Local 4203 v. N.L.R.B., 111, U.S. App. D.C., 60, 
64, 294 F. 2d 256, 260; Labor Board v. Express Publish- 
ing Corp., 312 U.S. 426; Communications Workers v. Labor 
Board, 362 U.S. 479; Highway Truck Drivers, Etc. v. 
N.L.R.B., 107 U.S. App. D.C. 1, 273 F. 2d 815. Neverthe- 
less the Board here provided for ‘‘a broad order with re- 
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spect to secondary employees’’® although limited to Neo- 
Gravure, the only primary employer involved. (JA. 35). 
Since the Board refers to no special circumstances war- 
ranting a broad order, it apparently is merely applying 
its own rule in the Don Thomas case, that all secondary 
employers. will automatically be included in all 8(b) (4) 
orders. We submit by far the better view is that of the 
Ninth Circuit in reversing the Board on this issue: 


“The Board’s decision must evidence a reasoned 
determination, based upon appropriate legal criteria 
and properly supported findings of fact, that the 
form of order adopted is reasonably necessary, in the 
legal and factual circumstances of the particular case, 
to prevent recurrence of the activity found to be un- 

lawful. 

We recognize the deference due to the expertise of 
the Board, but we also think that the Board and the 
court have a duty to see that the Board’s orders are 
so framed as to promote, rather than defeat, the pri- 
mary purpose of the Labor-Management Relations Act, 
as laid down in Section 1 (29 U.S.C.A. § 151). 300 F. 2d 
649, 654.”’ 

The Board’s order is objectionable also because it goes 
beyond the particular practice which the Board found to be 
unlawful. Especially where, as here, the union was acting 
in good faith, under a new and complex law, the scope 
of the decree should not extend to violation of 8(b) (4) (i) 
and (ii)(B) generally. Labor Board vy. Crompton Mills, 
337 U.S. 217, 226. An order drawn in terms of specific con- 
duct rather than the general language of the statute would 
bring into the open the real consequence of the Board’s 
decision, that union members may now be compelled against 
their will by operation of law to work on goods which have 
passed through the picket line of their fellow members. 


We cannot understand the use of the word “employees”? rather than 
‘employers’? which is, of course, the statutory language. Perhaps this was 
an oversight but perhaps it reflects the same misunderstanding of the statute 
underlying the conclusion that a contract by which it is agreed that certain 
employees will not perform certain work violates Section 8(¢). See p. 33, supra, 


“United Association of Journeymen, Ete., 130 NLRB 1289 reversed on this 
issue, 300 F. 2d 649 (CA 9). 
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CONCLUSION 


The Board’s reading of the Act turns the entire law of 
secondary labor action on its head. As one able com- 
mentator has noted, 


‘“‘Obviously, if the members of one craft by handling 
or working with or upon an article manufactured by, or 
destined for, an unfair employer make it possible for 
him to carry on his business and successfully resist 
the demands of the union, they are thus helping to 
break the backs of their fellows and to destroy union- 
ism itself. If the law denies to them freedom of action 
and by the use of legal process compels them to han- 
dle the product in question, it is thus doing for the 
disputant employer what it generally will not permit 
a union to do for itself, that is, force another to join 
in the fight against his will’’. 


Smith, Coercion of Third Parties in Labor Disputes, 1. La. 
L. Rev. 277, 291. 

We agree that Federal law has materially restricted the 
right of union members to come to the aid of their fellows, 
while imposing no restrictions on the assistance which one 
employer may give another in a labor dispute. But con- 
sistently, from the common law cases, through the Taft- 
Hartley Act, and again in the use of the language ‘‘restrain 
and coerce’? in the Landrum-Griffin Act, there runs the 
common thread that such action must be designed to ‘force 
another to join in the fight against his will.”’? It must be 
self-evident that the members of New York Mailers 
Union No. 6 were willing and eager to come to the aid of 
their fellow members across the river. Neither their 
object nor the means they used are outlawed by the Act. 
The entire gravamen of the dispute was not a demand 
that the New York publishers cease doing business with 
Neo-Gravure, but the publishers’ objection to being put 
at most to some inconvenience in- rearranging their 
methods of doing business. But the statute does not 
purport to relieve employers of every inconvenience arising 
from union action. Nearly every union action has that con- 


sequence, in protecting its interests and those of its 
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members. The interest of the members here is immediately 
discernible, traditional, and indeed essential if they are 
not to “‘break the backs of their fellows and to destroy 
trade unionism itself.”’ 

It was, precisely, in the face of the furor caused by the 
decisions in the Duplex and Bedford Cut Stone cases, that 
Frankfurter and Greene wisely observed in The Labor 
Injunction, (1930), at page 205, that 

“To count the cost of union weapons is to count the 
cost of free competition in industrial controversy. 
Without breeding other ills, and above all without 
hurting the prestige of law, that cost is not to be 
diminished by curtailing in the name of law the most 
effective union tactics”’. 


We recognize that the Court has a solemn obligation to 
interpret the Act as its language and legislative history 
dictate. But we say that a result so repugnant to the rights 
of free citizens—that a worker may, under the coercion of 
law, be forced to contribute his work and skill to assist a 
Jaw-breaking employer—ought not lightly to be reached; 
as did the Duplex and Bedford Cut Stone cases, such a re- 
sult must inevitably reflect on the prestige of law. We feel 
that we have demonstrated that the result can here be 
avoided by the total failure of proof that the petitioner had 
the object denounced by the statute, or that it used means 
made unlawful by the Act; that a reading of the statute in 
the light of the purpose it was intended to serve, in the light 
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of the pre-existing common and statute law, and by its text 
and authoritative comments on it, requires no such result; 
and that Constitutional doubts call for a carefully restric- 
tive reading. 


Respectfully submitted, 


GeruHarp P. Van ARKEL 

Grorce KauFMANN 
1730 K Street, N.W. 
Washington 6, D. C. 


Swxey SUGERMAN 
295 Madison Avenue 
New York 17, N. Y. 


Attorneys for Petitioner 
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APPENDIX A 
Constitutional and Statutory Provisions Involved 


Amendment V. No person shall be * * * deprived of life, 
liberty, or property, without due process of law. 


Amendment XIII. Section 1. Neither slavery nor in- 
voluntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their 
jurisdiction. 


Section 2. Congress shall have power to enforce this 
article by appropriate legislation. 


Sec. 8 (b). It shall be an unfair labor practice for a 
labor organization or its agents—* * ° 


(4) (i) to engage in, or to induce or encourage any in- 
dividual employed by any person engaged in commerce 
or in an industry affecting commerce to engage in, a 
strike or a refusal in the course of his employment to 
use, manufacture, process, transport, or otherwise 


handle or work on any goods, articles, materials, or 
commodities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is: ve he or 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, or 
manufacturer, or to cease doing business with any 
other person, or forcing or requiring any other em- 
ployer to recognize or bargain with a labor organiza- 
tion as the representative of his employees unless 
such labor organization has been certified as the rep- 
resentative of such employees under the provisions 
of section 9; * * * 


(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
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tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting, or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: * * * 


Section 10(e). * * * The findings of the Board with re- 
spect to questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall be con- 
clusive. 


BRUEF FOR THE NATIONAL LABOR RELATIONS BOARD 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CLRCULE 
| 


No. 16.951 


New York Maiens” UNtioN No. GO. INTERNATIONAL 
TypograrnicaL Uxiox, ABL-CLO, veritionEn, 


Re 


NATIONAL Labor ReLATiIoNs BoaAnp. RESPONDENT 


ON PETITION TO REVIEW AND SI i ASIDE, AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


STUART ROTHMAN, 


General Comet, 


DOMINICK L. MANOLI 

i Associate General Corse! 
MARCEL MALLET-PREVOST, 

' Assistant General Couns 
MELVIN J, WELLES, 
LEE M. MODJESKA, 

. elthorneus, 
National Labor Relations Board, 

Washington 25, D.C, 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the pre- 
hearing conference stipulation and are set forth at 
pp. 110-111 of the Joint Appendix. 


INDEX 


Statement of questions presented 
Counterstatement of the case 
I. The Board’s findings of fact. . 
II. The Board’s conclusions and order 
Summary of argument 
Argument 
Introduction 
I. The Board properly concluded ‘that ‘the Union’s activity 
was carried on for a secondary object proscribed by Sec- 
tion 8 (b) (4) (i) and (ii) (B), and that neither the 
“struck work” provision of the contract, nor the tradi- 
tional “struck work” doctrine, privileged such activity 
II. The other contentions advanced by the Union do not impair 
the validity of the Board's conclusions 
III. The Board’s order is valid... . 
Conclusion . 


AUTHORITIES CITED 
Cases: 


Alpert y. Excavating & Bldg, Material Chauffeurs, Local 379, 
184 F, Supp. 558 (D.C. Mass, 1960) ; 
Amalgamated Meat Cutters & Butcher W are n, Local 88 Vv. 


N.L.R.B., 99 App. D.C. 24, 237 F. 2d 20, cert. den., 352 U.S. 
1015... 
Belleville E mploying Printers, 122 NL Re 350 
Allen Bradley Co, V. Local Union No, 3, 325 U.S. 797 
Central States Drivers Council v, N.LLR. = 105 es D.C., 267 
F, 2d 166, cert. den., 361 U. 3 
Communications Workers v. N.L.R.B., 362 U.S. 479 
Denver Bldg. & Constr. Trades Council vy. N.L.R.B., 101 App. 
D.C, 520, 186 F, 2d 326 
Dist. No. 9, Int'l. Ass’n of Machinists, AFL-C10 v. N.LRB., 
No. 16,901 
Douds Vv. Metropolitan Federation of Architects, etc., Local 231 
(Ebasco), 75 F. Supp. 672 (S8.D. N.Y.) 
Drivers & Nae Local Union 816 v, N.L.R.B., 292 F. 2d 
329 (CLA. 2). cert. den., 368 u S$. 953 
Duplee Co. V. Deering, 254 U.S, 443 
Electrical Workers, Local 501 (Lange r) v. N.L.R.B., 341 U.S, 
694 44, 46, 47, 45 
*Employing Lithographers V. N.L.R.B., 301 F, 2d 20 (CA, 5). 35,36 
Felter Vv. Southern Pacific Ry, Co., 359 U.S, 326 43 
*Fruit and Vegetable Packers, Local 760 Vv. N.L.R.B., — App. 
D.C. —, — F. 2d — ; 13, 39, 40 


——— 


*Authorities chiefly relied upon. 


(im) 


Cases—Continued 


General Drivers, ete. V. NLRB. 108 App. D.C. 80, 247 F. 2d 71 
Giboney V. Empire Storage & Ice Co., 336 U.S. 490 
Highway Truck Drivers, Local 107 Vv. N.L.R.B., 107 App. D.C., 
273 F. 2d $15 wad ms ae 
Home Bldg, & Loan Ass'n Vv. Blaisde 1, 290 U.S. 398 
Int'l Die Sinkers Conference, 120 NURB 1227 
Int'l Union, U.AW., AF. of L., Local 252 V. Wisconsin Em- 
ployment Relations Board, 336 U.S. 245 
*Kaynard y. New York Mailers’ Union No, 6,191 F. Supp. 880 
(D.C. S.D. New York) 
Lincoln Fede ra Labor Union v. Northwestern irom & Metal Co., 
335 US. “ 
Local 74, Ce nters V. y. L. R. B., 341 U.S. 707 
*Local 636, Plumbers v. N.L.R.B., 108 App. D.C. 24, 278 F, 2d 
858 
“Local 761, Int'l Union of Elee., Radio & Machine Workers v. 
N.L.R.B., 366 USS. 667 17,19 
*Local 1976, Carpenters (Sand Door) vy. NLRB. 357 USS. 93. 33, 35 
*Los Angeles Mailers Union No, 9 Vv. N.L.R.B., No. 16887, decided 
October 25, 1962 21 
N.L.R.B. vy. American National Ins. Co., 343 U.S. 395 42 
N.L.R.B. Vv. Associated Musicians, Local S02, 226 F. 2d 900 
(C.A, 2), cert. den., 351 U.S. 962 19 
*N.L.R.B.v. Bangor Bldg, Trades Council, 278 F. 2d 287 (C.A.1) 33, 47 
N.L.R.B.V. Brewery & Beer Distributor Drivers, Local S30, 281 
F. 2d 319 (C.A. 3) 47 
N.L.R.B. Vv. Business Machine & Office, ete., Local 459 (Royal 
Typewriter), 228 F.2d 553 (CLA. 2), cert. den., 351 U.S. 962 27, 
N.L.R.B. Vv. Dallas General Drivers, Local 745, 281 F. 2d 593 
(C.A. 5), cert. den., 365 U.S. $26 47 
°*N.L.R.B.V. Denver Bldg, & Constr, Trades Council, 341 US. 
675 19, 26, 36 
NLL. RB. NV. General Drivers! ete,, 225 F. 2d 205 (CLA. 5), cert. 
den., 350 U.S. 914 29 
NLRB, V. Bighecey, Truckdrivers & Helpers Local 107, 300 
F. 2d 317 (C.A. 3) 39 
N.L.R.B. Vv. Int'l Hod Carriers, Local 1140, 285 F.2d 397 (CLA. 
S$). cert. den., 366 U.S. 903 40 
LR.B. v. Local 74, Carpenters, 341 U.S, 707 24, 41, 46, 47, 48 
x LRB.v. Local 294, Teamste 284 F.2d SST (CLA. 
N.L.RB.B. Vv. Local 810, Teamsters, 299 F, 2d 636 (C. 
N.L.R.B.V. National Maritime Union of America, 175 F. 
A. 2), cert. den... 338 U.S. 954 
N.L.R.B.Y. Springfield Bldg. & Constr. Trades Council, 262 F. 
2d 494 (C.A. 1) 
N.L.R.B.V. Teamsters, Local 564, 274 F, 2d 19 (C.A. 7) 
N.L.R.B.V. United Ass'n of Journeymen and Apprentices, Local 
469, 300 F. 2d 649 (CLA. 9) 


*Authorities chiefly relied upon, 


Cases-—-Continued Paze 


N.L.R.B. ¥. United Broth. of Carpenters, ete., 184 F. 2d 60 
(C.A. 10), cert. den., 341 U.S, 947 26 
N.L.R.B. Vv. United Constr. Workers, 198 F, 2d 391 (C.A. 4), 
cert. den., 344 U.S, 876 “4 46 
N.L.R.B. Vv. United Hatters, 286 F, 2d 950 (CA. 4) 47 
N.L.R.B.NV. United Steelworkers of America and Local 5246, 250 
F, 2d 184 (C.A.1)..... 19 
*N.L.R.B. Vv. Wine, Liquor d Distillery Workers Union, Local 1, 
178 F. 2d 584 (CA. 2) 19, 26, 28, 41 
Neo Gravure Printing Company, 136 NLRB No, 127, 50 LRRM 
1004 (Case No, 22-CA-849), decided April 25, 1962 4-5 
Ohio Valley Carpenters Dist. Council, 136 NLRB No. $9 35 
Printing Specialties & Paper Converters Union, Local 388 Vv. 
LeBaron, 171 F. 2d 331 (C.A, 9), cert. den., 336 U.S, 949 41 
*Radio Officers’ Union V. NLRB. 347 U.S. 17 20 
Retail Clerks Union Local 770 Vv, N.L.R.B.. 111 App. D.C. 246, 
296 BF. 2d 368 33-34 
Seafarers’ Intl Union Vv. NLRB, 105 App. D.C. 211, 265 F. 2d 
585 19 
Teamsters, Local 554 V. N.L.R.B., 104 App. D.C, 359, 262 F, 2d 
456 
Truck Drivers & Helpers Local 728 Vv. N.L.R.B., 265 F, 2d 439 
(CLA. 5), cert. den., 361 U.S, 17 35 
*United Steelworkers, Local 4203 V. N.L.R.B.,111 App. D.C. 60, 
204 F, 2d 256 14, 38, 54 


Statute: 


National Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 ULS.C., Sees. 151, et seq.) 

Seetion 8 (a) (5) : 
Section 8 (b) (1) (A) 4 
Section S (b) (4) 2 
Section S$ (b) (4) (A) 16, 26, 33, 46 
Section 8 (b) (4) (i) (B) 2, 16, 18, 26 
Section 8 (b) (4) (Gi) (B) 2,16, 18, 39 
Section 8 (e) 35 
Section 10° (¢) 

Section 10 (e) 

Section 10 (f) 

Section 10° (1) 

Seetion 502 


Miscellancous: 


93 Cong, Ree, 3835, 4198, Leg. Hist., NLRA, pp. 1005-1006, 
1106 - 
93 Cong. Ree., 4198-4199, 2 Leg. Hist., LMRA, 1106-1107 


* Authorities chiefly relied upon. 


Miscellaneous—Continued Page 


105 Cong. Ree. 5972, 15120, 16414, 14203, 14353, 15222-3, 
16635; II Leg. Hist. 1195, 1360, 1432, 1576, 1629, 1708-1709, 
TPN penn MRAM AMMAR ROE eE neh eme ch oRoncoesEsconea steno es 37 
105 Cong. Ree. 16414, 15222, 15223; II Leg. Hist. 1432, 1708- 
37 
H. R. 1147, Section 704a; I Leg. Hist. 942. 
H. R. 8400, H. R. $401, S. 705, 86th Cong., Ist Sess.......... 
Legislative History of the Labor-Management Reporting & Dis- 
closure Act of 1959 (G.P.O., 1959), 2 vols.........-.2-+05- 
S. Rep. No. 105 on S. 1126, 80th Cong., Ist Sess., p. 22, Leg. 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,951 


New York Mariers’ Union No. 6, INTERNATIONAL 
TypocrarHicaL Union, AFL-CIO, PETITIONER, 


v. 


NatTioNaL LaBor RELATIONS BoaRrD, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE, AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
New York Mailers’ Union No. 6, International Typo- 
graphical Union, AFL-CIO (‘‘the Union’’), to review 
and set aside an order of the National Labor Rela- 
tions Board issued against the Union on March 12, 
1962, pursuant to Section 10(¢) of the National Labor 
Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 
99 U.S.C., Sees. 151, et seq.). The Board has filed a 
cross-petition, requesting enforcement of its order. 


(1) 


2 


The Board’s decision and order are reported at 136 
NLRB No. 19 (J.A. 31-39).1| This Court has juris- 
diction of the proceedings under Section 10(e) and 
(f) of the Act. 


I. The Board’s Findings of Fact 


Briefly, the Board found that the Union, in the 
course of a strike against Neo-Gravure Printing Com- 
pany (‘‘Neo-Gravure’’), induced and encouraged mail- 
room employees of the New York Herald Tribune 
(‘Herald Tribune’’), the New York Mirror (‘‘Mir- 
ror’), and the New York Journal American (‘‘Jour- 
nal American’’), to refuse to handle weekly supple- 
ments printed by Neo-Gravure, and restrained and 
coerced the newspapers, with an object of forcing or 
requiring the newspapers to cease doing business with 
Neo-Gravure and forcing Neo-Gravure to bargain with 
the Union, in violation of Section 8(b)(4)(i) and 
(ii) (B) of the Act.” The evidence upon which the 
Board based its findings is summarized below: 

The Publishers Association of New York City is 
an association of employers engaged in publishing 
daily and Sunday newspapers in the New York area 
(J.A. 11). The Association negotiates and executes 


1“J A” references are to pages of the Joint Appendix. Wherever 
in a series of references a semicolon appears, references preceding 
the semicolon are to the Board’s findings; succeeding references are 
to the supporting evidence. 

2 Section 8(b) (4) was amended by the Labor-Management Re- 
porting and Disclosure Act of 1959 (P.L. 86-257, 73 Stat. 519, 
approved September 14, 1959) ; this case arises under the section’s 
amended provisions. Where mention is made herein of See- 
tion 8(b) (4) as in effect prior to the amendments, it will be identi- 
fied by reference to the 1947 Act. 
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collective bargaining agreements on behalf of its em- 
ployer members with various labor organizations, in- 
cluding the Union (ibid.). The Union is the collective 
bargaining representative of the mailroom employees 
of the Herald Tribune, the Mirror, and the Journal 
American, and has a contract with the Association, 
of which the newspapers are members (J.A. 11-12; 
41). 

Neo-Gravure, a subsidiary of Cuneo Press, Inc., 
located in Weehawken, New Jersey, is engaged in the 
printing business and prints certain Sunday supple- 
ments for the newspapers (J.A. 12; 104). Neo-Gravure 
prints ‘“*Today’s Living’’ for the Herald Tribune, the 
“New York Mirror Magazine’ for the Mirror, and 
“The American Weekly” for the Journal American, 
and delivers these supplements to the respective news- 
papers in New York City (J.A. 12; 104). 

The work of the mailroom employees represented 
by the Union at the Herald Tribune, the Mirror, and 
the Journal American, is to handle and assemble, and 


arrange for the mailing or shipping of, the various 
newspapers (J.A. 12; 41-43, 78-82, 84-85, 86, 88-94). 
After the Sunday supplements are delivered by Neo- 


3 The Herald Tribune, the Mirror, and the Journal American are 
engaged in the printing and publishing of daily and Sunday news- 
papers in New York City, and, in the course of business, hold 
membership in or subscribe to various interstate news services, 
including the Associated Press and the United Press International, 
publish syndicated features, advertise nationally sold products, 
cause newsprint, inks, and other materials to be transported to 
them from outside New York State and derive gross annual revenue 
in excess of $500,000 from their publishing operations (J.A. 11; 6,9). 
No jurisdictional issue is presented, See Belleville Employing 
Printers, 122 NLRB 350. 
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Gravure to the Herald Tribune, the Mirror, and the 
Journal American, the supplements are inserted into 
the Sunday newspapers by the mailroom employees 
(ibid.). A portion of the supplements are arranged 
by the mailroom employees for dispatch to certain 
dealers, for insertion by the latter (J.A. 12; 42, 80-82, 
86, 88-92). The mailroom operation is of an inte- 
grated nature, and the mailroom employees perform 
various tasks throughout the week with respect to 
both the Sunday and daily newspapers (J.A. 12; 79, 
84-85, 89-90). According to Lester Zwick, Circula- 
tion Director at the Herald Tribune, ‘‘At some time 
[in the course of a normal work shift] almost every 
regular situation holder would handle the supplements, 
whether it is pulling them in on the way or pulling 
them around on the machines or inserting them in 
between editions”? (J.A. 85). Some of the work per- 
taining to the Sunday supplements is performed well 
in advance of the time the newspaper reaches the 
reader, because papers are shipped overseas and to 
distant parts of the United States (J.A. 12; 89-92). 

For some time prior to February 20, 1961, a dis- 
pute existed between the Union and Neo-Gravure (J.A. 
12; 104, 107). The gravamen of that dispute, accord- 
ing to the Union, was that Neo-Gravure, after having 
recognized and bargained with the Union, had there- 
after refused to bargain in good faith and had unlaw- 
fully withdrawn recognition from the Union (ibid.).* 


4 For an explication of the underlying labor dispute between the 
Union and Neo-Gravure which gave rise to the activity involved 
in this case, the Court’s attention is respectfully directed to the 
Board’s decision and order in Neo Gravure Printing Company, 


~ 


3) 


On Monday, February 13, 1961, the Union called a 
general meeting at which the members voted to call 
a strike (which began the following week) against 
Neo-Gravure (J.A. 13; 44-45, 105). 

Also on February 13, Thomas Laura, the Union’s 
president, told Joe Camp, an official representative of 
the Publishers Association, about the anticipated strike 
against Neo-Gravure (J.A. 13; 44-49, 60-61). Laura 
advised Camp to have the various newspapers get the 
Sunday supplements into their plants before the strike; 
Laura told him that while the mailroom employees 
would handle any Neo-Gravure products that were al- 
ready in the plants when the strike commenced, they 
would not handle or work on any material that came 
out of Neo-Gravure after the strike began (ibid.). 

During the same week, Laura told James Taylor, 
the Journal American’s mailroom foreman and a mem- 
ber of the Union, to tell Hugh Smith, the Journal 
American’s circulation manager, that the Union was 
going to strike Neo-Gravure on the following Monday 
morning, and that Smith should get the supplements 
in before the weekend because the Union would only 
handle Neo-Gravure material that came in before the 
strike (J.A. 13-14; 52-54). On February 16, Laura 
gave this same information to Smith, telling him that 
the men would not handle anything that came from 
Neo-Gravure after the strike began (J.A. 13-14; 48- 
49, 53-54, 79-80). On February 17, Foreman Taylor 


136 NLRB No. 127, 50 LRRM 1004 (Case No. 22-CA-849). In 
that case, decided April 25, 1962, the Board found, inter alia, that 
Neo-Gravure had refused to bargain with the Union in violation 
of Section 8(a) (5). 
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told Smith that he had received instructions from the 
Union that the mailers would not handle any ‘‘ Ameri- 
can Weekly” that came into the plant after the strike 
started (J.A. 12-13; 79-80). 

On February 18, Gerald Collins, the Union’s treas- 
urer, told Lester Zwick, the Herald Tribune’s circula- 
tion manager, that the Union was having a dispute 
with Neo-Gravure, and that if there was a picket line 
at Neo-Gravure on Monday, Zwick would not be able 
to get any copies of ‘*Today’s Living” into the plant 
(J.A. 14; 82-83). Collins also said that the mailers 
“would only handle the Today’s Living that were in 
the plant and that if there were trouble Monday, that 
the Mailers would not handle the balance of Today’s 
Living”’ (J.A. 14; 83). 

On Monday morning, February 20, 1961, the Union 
commenced its strike at Neo-Gravure (J.A. 14; 104-105, 
44). On the afternoon of February 20, Zwick, the 
Herald Tribune’s circulation manager, told Laura, the 
Union’s president, that he had several trucks en ronte 
from Neo-Gravure carrying loads of ‘‘Today’s Liv- 
ing;”’ Zwick asked Laura if the mailers would handle 
this work (J.A. 14; 52-53, 83). Laura replied that they 


would not handle the supplements because they regarded 
it ‘‘as struck work and they were going to invoke the 
struck work provision of the contract”? (J.A. 14; 83, 
105).> When some supplements from Neo-Gravure did 


>The Union was referring to Section 37 of its contract with the 
Publishers Association which reads as follows (J.A. 14; 108-109): 
Section 37. The Publishers party hereto are mindful of the 
historic rights of the Union, and the Union is equally mindful 

of the historic rights of Management. In light of their ex- 
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arrive at the Herald Tribune’s platform on February 
20, Zwick ordered the foreman to instruct the men to 
bring the supplements into the plant; the employee 
refused to handle the work, telling the foreman “that 
his union told him it was struck work”’ (J.A. 15; 85-86, 
105). 

Also on February 20, Potts, the Mirror’s circulation 
manager, asked Laura whether the mailers at the Mir- 
ror would handle supplements received from Neo- 
Gravure: Laura replied that they would not (J.A. 15; 
49-50, 89-90). Potts then asked Laura whether the 
Union would handle the supplements if they were 


printed at some place other than Neo-Gravure. Laura 


asked Potts if he was referring to Alco Gravure Pub- 
lieations (*¢Alco’’), a printing establishment which is 


pressed determination to abide by the law, both parties desire 
to preserve these rights to the greatest possible extent. Both 
partics, however, also are mindful of new public law which 
bears on labor-management relations, and both parties recog- 
nize that a large degree of confidence and good faith will be 
required if a mutually beneficial mailing room relationship is 
to be carried on along traditional lines. Insofar as lawfully 
possible it is the desire and intent of the parties not to disturb 
such a relationship. The Publishers have assured the Union, 
and herewith reiterate, that they have no intention to use any 
law as an instrument to destroy the Union or to jeopardize the 
Union's security. It is the Union’s intention to co-operate fully 
to the end that in carrying out the determination and intent 
herein expressed the Publishers shall be able to carry on their 
operations without violation of the law. 

Insofar as possible without violation or circumvention of law, 
the Publishers recognize the Union's position in regard to Union 
jurisdiction, Union security and the Union’s position on the han- 
dling of struck work and are determined not to provoke dis- 
putes with respect to such matters. The Union is determined 
to keep disputes to a minimum and will co-operate to that 
end. * * * 
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a competitor of Neo-Gravure and whose employees are 
represented by the Union; Potts said that he was refer- 
ring to Alco. Laura then replied that, having checked 
the matter over with his attorneys, the Union would 
handle the supplements if they were printed by Alco 
rather than Neo-Gravure (J.A. 15; 49-52, 54-58, 90-91). 

On Monday night, February 20, the Mirror received 
a shipment of 69,300 supplements from Neo-Gravure. 
The usual procedure would have been for the mailers 
immediately to break open the bundles and then ar- 
range the supplements for shipment. The mailers re- 
fused to handle the shipment, however, because, as the 
Union’s chapel chairman (shop chairman) told the 
Mirror’s foreman, ‘‘They had been instructed by their 
representative not to do it as it was struck work”’ (J.A. 
15; 91-92, 105). Also, when Potts asked Laura about 
the same shipment, Laura told him that the mailers 
would not handle the work (J.A. 15; 57-58). 

On February 21, 1961, the Publishers Association 
filed the instant charges against the Union (J.A. 1-3). 
On February 24, 1961, the United States District Court 
for the Southern District of New York, pursuant to a 
Section 10(1) petition filed by the Board’s Regional 
Director, found that there was reasonable cause to be- 
lieve that the Union’s activity described herein was 
violative of Section 8(b)(4)(i) and (ii)(B) of the 
Act, and, accordingly, entered a temporary restrain- 
ing order against the Union (J.A. 14; 105-106). There- 
after, on February 27, 1961, the District Court entered 
a temporary injunction, pending disposition of the mat- 
ter before the Board. See Kaynard v. New York 
Mailers’ Union No. 6,191 F. Supp. 880. 


Il. The Board’s conclusions and order 


Upon the foregoing facts, the Board found that the 
Union had induced and encouraged mailroom em- 
ployees of the Herald Tribune, the Mirror, and the 
Journal American, to refuse to handle weekly supple- 
ments printed by Neo-Gravure, and had restrained and 
coerced the newspapers, with an object of forcing or 
requiring the newspapers to cease doing business with 
Neo-Gravure and forcing Neo-Gravure to bargain with 
the Union. Accordingly, the Board concluded that the 
Union violated Section 8(b) (4) (i) and (ii) (B) of the 
Act (J.A. 31-35). The Board ordered the Union to 
cease and desist from the unfair labor practices found, 


omy 


and to post appropriate notices (J.A. 39-37). 


SUMMARY OF ARGUMENT 


1. Section 8(b) (4) prohibits a union from striking 
or encouraging a strike or work stoppage, with an 
object of forcing an employer to cease doing business 
with another employer or to force the other employer 
to recognize or bargain with the union. The admitted 
facts of this case show that the Union instructed its 
members employed by various New York City news- 
papers not to handle supplements printed by another 


employer, Neo-Gravure, as long as Neo-Gravure was 


being struck by the Union. These facts alone estab- 
lish that the Union was bringing direct pressure to 
bear upon the newspapers, both by direct inducement 
of employees to cease handling the product of the dis- 
favored employer, and by the economic coercion In- 
herent in this direct pressure, and that at least an 
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object of this pressure was to force the newspapers 
to cease doing business with Neo-Gravure during the 
strike there. As the dispute at Neo-Gravure concerned 
that employer’s refusal to bargain with the Union, 
the refusal to handle Neo-Gravure products because 
of the dispute necessarily also embraced the second 
object in Section 8(b) (4) (i) (Gi) (B), that of forcing 
Neo-Gravure to bargain with the Union. 

The Union contends, however, that its object was 
not to cause a cessation of business between the news- 
papers and Neo-Gravure, but rather was, as its presi- 
dent testified, to refuse to work on products coming 
from a struck employer and produced by non-union 
men. The facts themselves refute this contention, for 
the total refusal of the newspapers’ mailroom employees 
to handle or work on the supplements would leave the 
newspapers no practical alternative but to cease deal- 
ing with Neo-Gravure. Thus the different newspapers 
were receiving between 550,000 and 1,350,000 supple- 
ments each week from Neo-Gravure, and the manner 
of their operations were such that no feasible or prac- 
tical alternative to a cessation of business existed if 
the refusal had continued. In effect, then, as Judge 
Dawson concluded in the Section 10(1) proceeding 
in this case (Kaynard v. New York Mailers Union 
No. 6, 191 F. Supp. 880, 884) ‘‘it would be a naive 
person indeed who did not recognize that the respond- 
ent union was saying in effect to the publishers that 
if you want our men to work on the Sunday supple- 
ments they must be printed by someone outside other 
than Neo-Gravure, thereby forcing the publishers to 
cease doing business with Neo-Gravure until respond- 
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ent union had successfully terminated its dispute with 
Neo-Gravure. This type of conduct has been known 
as a secondary boycott. It is the type of conduct which 
Congress intended to eliminate by the provision of the 
Act hereinabove referred to.”” The Supreme Court 
rejected a virtually identical contention in N.L.R.B. 
vy. Denver Building and Construction Trades Council, 
341 U.S. 675, concluding there, in reversing this Court 
(101 U.S. App. D.C. 520, 186 F, 2d 326), that the union 
had no right to engage in a work stoppage on the 
ground that it could instruct its members not to work 
side-by-side with non-union personnel employed by a 
subcontractor on the same construction site. The Su- 
preme Court rejected, in Denver, the argument that 
the general contractor was not a neutral because it 


could itself employ union members to do the work in- 


volved. The framers of Section 8(b) (4) of the Taft- 
Hartley Act, indeed, rejected the ‘‘community of in- 
terest”? concept expressed in the dissenting opinion 
of Mr. Justice Brandeis in Duplex Co, v. Deering, 254 
U.S. 443, 480, a concept which is essentially petition- 
er’s argument here. Plainly, to hold that the news- 
papers here could be subjected to a partial work stop- 
page because the Union objected to their employees 
working on products coming from a struck employer 
would negate the Congressional purpose of ‘‘shield- 
ing unoffending employers and others from pressure 
in controversies not their own.”’ (Denver case, supra, 
at pp. 675, 692). The fact that the union did not en- 
gage ina ‘“‘general work stoppage,”’ but only instructed 
its members not to work on products coming from 
Neo-Gravure during the strike there, is irrelevant. 


For the Act in plain words as well as by the meaning 
ascribed to it by Congress and the courts was designed 
to reach a refusal to handle a “‘hot’’ product. 

2. Petitioner defends its action, in part, on the 
ground that its contract with the Publishers Associa- 
tion protected its members from handling struck work, 
and hence doing such work was not part of their job 
content. This argument was rejected by the Supreme 
Court in Local 1976, Carpenters v. N.L.R.B., 357 US. 
93, 104-105. If petitioner’s view were to prevail, there 
would be no such thing as an unlawful product boy- 
cott, for unions could write clauses exempting from 
the work content of the employees any work on prod- 
ucts coming from a disfavored employer. 

3. There is similarly no merit in petitioners conten- 
tion that Congress did not intend to deprive unions 


of their traditional right not to handle *‘struck work.”’ 


It is true that Congress did, during its consideration 
of the Landrum-Griffin amendment, indicate approval 
of the view—taken by both the Board and the Courts 
—that an employer who is performing ‘‘farmed out” 
struck work, i.e., work that he would not be doing but 
for a strike at another employer’s plant, was not a 
neutral and could be struck. But this concept bears 
no relation whatsoever to the situation here, for the 
newspapers’ employees were not being asked to do work 
that would normally be done, but for the strike, hy 
Neo-Gravure’s regular employees. Rather, the Union 
was instructing them not to do their own normal tasks 
for their own employers on the finished products com- 
ing from Neo-Gravure. 

4, The Union contends that its instructions to the 
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mail room employees not to handle Neo-Gravure work, 
and its announcement of these instructions to the news- 
papers, did not in fact, ‘‘threaten, coerce or restrain,” 
the newspapers within the meaning of Section 8(b) 
(4) (ii). The law is clear that economic coercion as 
well as physical coercion is outlawed by Section 8(b) 
(4) (ii) when for an unlawful object. Fruit and Vege- 
table Packers, Local 760 v. N.L.R.B., No. 16588, June 7, 
1962, 50 LRRM 2392, rehearing denied October 12, 1962. 
Manifestly, a threat of a work stoppage constitutes such 
economic coercion. 

5. The Union also contends that if Section 8(b) (4) 
requires union members to continue working on the 
products coming from the struck Neo-Gravure, it is 
unconstitutional as constituting a form of involun- 
tary servitude. This contention misconceives both the 
nature of the statutory provisions involved and the 
Board’s unfair labor practice findings and order in 
this case. It is not the refusal of the employees to 
work on the supplements that constitutes the viola- 
tion, but the Union's instructions to them not to do 
the work. Nor does the Board’s order require any 
employees to work, it merely requires the Union not 
to induce them to cease work. The Supreme Court 
rejected a similar constitutional attack on Section 
8(b) (4) in N.L.R.B. v. Local 74, Carpenters, 341 U.S. 
707. 713. In short, nothing in the statute, the Board’s 
findings, or the Board’s order, imposes involuntary 


servitude upon the newspapers’ employees. 

6. The Union further contends that the failure of 
the Board to give effect to the ‘struck work’’ provi- 
sion of its contract violates the due process clause 
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of the Fifth Amendment. It is settled that the due 
process clause does not bar Congress from reaching 
activity declared unlawful solely because a private 
contractual agreement purports to immunize such con- 
duct. This contention, with respect to clear “hot cargo” 
clauses, was rejected by the Supreme Court in Local 
1976, supra. 

7. The Union objects to the Board’s order as being 
too broad to the extent that it protects neutral em- 
ployers other than the particular neutrals, the three 
newspapers, here involved. We submit that in this 
respect the Board’s order comports with substantially 
identical orders found valid by this and other courts. 
See, e.g. United Steel Workers, Local 4203 v. N.L.R.B., 
— US. App. D.C. —, 294 F. 2d 256, 260. See also, 
Electrical Workers, Local 501 v. N.L.R.B., 341 U.S. 694, 
705-706. The facts of this case show that the Union’s 
conduct was part of its declared ‘struck work’’ policy, 


pursuant to which it did in fact instruct employees 
of three different newspapers to refuse to handle work 


coming from Neo-Gravure, with whom it had a dispute. 
It could reasonably be anticipated, in the light of this 
avowed policy, that the Union would extend its sec- 
ondary pressure to any employer that handled Neo- 
Gravure products during the pendency of the Union’s 
strike there. Manifestly, in these circumstances the 
Board’s order could properly enjoin the Union from 
engaging in the same kind of secondary action at other 
employers than the three particular employers where 
it had already done so. 
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ARGUMENT 


Introduction 
Section 8(b) (4) of the Act, as amended by the Labor- 
Management Reporting and Disclosure Act of 1959, 
provides in part that it shall be an unfair labor practice 
for a labor organization or its agents: 

(i) to engage in, or to induce or encourage any 
individual employed by any person engaged in 
commerce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of 
his employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform 
any services; or 

(ii) to threaten, coerce, or restrain any person 
engaged in commerce or in an industry affecting 
commerce, where in either case an objective thereof 
is: 

(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing busi- 
ness With any other person, or forcing or requiring 
any other employer to recognize or bargain with 
a labor organization as the representative of his 


employees unless such labor organization has been 


certified as the representative of such employees 
under the provisions of section 9: Provided, That 
nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise un- 
lawful, any primary strike or primary picketing; 
x“ * 
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As with its predecessor, Section 8(b)(4)(A) of the 
Taft-Hartley Act, there are two prerequisities for the 
finding of a Section 8(b) (4) (i) (B) violation: (1) that 
a labor organization strike or induce or encourage any 
individual employed by any person to engage in a 
work stoppage; and (2) that an object of this conduct 
be to force or require one person to cease doing business 
with another person. Section 8(b) (4) (ii) is a wholly 
new provision, added to Section 8(b) (4) by Congress 
as a part of the 1959 amendments. The two prerequi- 
sites for the finding of a Section 8(b) (4) (ii) (B) vio- 
lation are: (1) that a labor organization ‘“‘threaten, 
coerce, or restrain any person ;’’ and (2) that an object 
of this conduct be to force one person to cease doing 
business with another person.° 

Section 8(b)(4) thus renders unlawful, as did the 


corresponding provisions of the 1947 Act, the implica- 


tion of neutral employers in disputes not their own 


6 The objective contained in (B) is common to both the (i) and 
(ii) violations. In addition to the “cease doing business” objective, 
(B) proscribes an object of forcing or requiring the other employer 
to recognize or bargain with the union. Where, as here, the Union’s 
dispute with Neo-Gravure, the primary employer, is that Neo- 
Gravure is refusing to bargain with the Union, the refusal to han- 
dle Neo-Gravure products because of the dispute necessarily em- 
braces the second object contained in (B), for that is what the 
dispute is all about. In other words, the unlawful pressure against 
the neutral newspapers was in furtherance of a dispute over recog- 
nition or bargaining, and therefore the recognition or bargaining 
objective of (B) is satisfied. Obviously, as the same conduct would 
be prohibited whether the Union’s objective were solely a “cease 
doing business” one, or had the additional purpose of forcing Neo- 
Gravure to recognize or bargain with it, it is of no great significance 
here whether the conduct is enjoined for just the first or for both 
reasons, 
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where an object is to force the cessation of business 
relations between the neutral employer and any other 


person. “The impact of the section [is] directed toward 


what is known as the secondary boycott whose ‘sanc- 
tions bear, not upon the employer who alone is a party 
to the dispute, but upon some third party who has 
no concern in it.’ International Brotherhood of Electri- 
cal Workers v. Labor Board, 181 F. 2d 34, 37.” Local 
761, International Union of Electrical, Radio and 
Machine Workers v. N.L.R.B., 366 U.S. 667, 672. 

There can be no question, on the facts set forth in 
the statement above, but that the Union induced and 
encouraged emloyees of the Journal American, the 
Mirror, and the Herald Tribune, to refuse to handle 
or work on the supplements from Neo-Gravure. It is 
equally clear that the refusal and work stoppage 
stemmed from the fact that Neo-Gravure was refusing 
to recognize or bargain with the Union. The Union con- 
tended before the Board, however, that it did not vio- 
late Section 8(b)(4) (i) or (ii)(B) because: (1) its 
actions did not have the object of forcing or requiring 
the newspapers to cease doing business with Neo-Gra- 
vure; (2) its actions were privileged by the provisions 
of the contract between the Publishers Association and 
the Union; (3) its actions were privileged by the tradi- 
tional right of union men to refuse to handle ‘struck 
work’’; and (4) its actions did not threaten, coerce, or 
restrain the newspapers. 

As indicated above, the Board rejected these defenses, 
and concluded that in the circumstances of this case 
the refusal to work on Neo-Gravure supplements was 
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unlawful. We show below that the Board’s findings 

and conclusions are amply supported by the record, 

and are valid. 

I. The Board Properly Concluded that the Union’s Activity 
Was Carried on for a Secondary Object Proscribed by 
Section 8(b) (4) (i) and (ii)(B), and that Neither the 
“Struck Work” Provision of the Contract, nor the Tradi- 
tional “Struck Work” Doctrine, Privileged Such Activity. 

As the record evidence detailed at pp. 6-8, supra, 
readily establishes, and as the Union so stipulated 

(J.A. 104-106), the Union instructed mailroom em- 

ployees of the Herald Tribune, the Mirror, and the 

Journal American, not to handle the weekly supple- 

ments printed by Neo-Gravure, when it struck Neo- 

Gravure on February 20, 1961. The record also shows 

that the Union told the circulation managers of the 

newspapers that their mailroom employees would not 
handle Neo-Gravure supplements once the strike began. 

And, at both the Herald Tribune and the Mirror, the 

mailroom employees, at the Union’s direction, did in 

fact refuse to handle supplements which came from 

Neo-Gravure after the strike’s inception. The Union 

contends, however, that its conduct did not violate 

Section 8(b) (4) (i) and (ii)(B) because there is no 

proof that the object of this conduct was within the 

proscription of subsection (B)—namely, to force or 
require the publishers to cease doing business with 

Neo-Gravure. Rather, the Union contends that its 

purpose was to seek the publishers’ observance of the 

traditional, contractual, and lawful right of its members 
not to handle the ‘‘struck work.’’? While we shall 
subsequently show that these defenses are totally with- 
out merit, the initial inquiry is whether ‘‘an object’’ 
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of the conduct was to force or require the publishers to 
cease doing business with Neo-Gravure. For if that 
was one of the objects of the Union’s activity, it does 
not matter that the Union also had an object of ad- 
herence to its traditional policy of refusing to handle 
struck goods. ‘‘It is not a defense that other motives 
may have entered into the action of the respondent. 
Section 8(b)(4)(A) [now (B)] forbids a work stop- 
page by the union when ‘an object thereof’ is to require 
the employer to cease dealing in the products of an- 
other.” N.L.R.B. v. Wine, Liquor & Distillery Workers 
Union, 178 F. 2d 584, 586 (C.A. 2). Thus, if “it is ap- 
parent from the record in the present case that at 
least one of the purposes * * * for instigating the dis- 
pute was to exert economi¢ pressure upon [the news- 
papers], it is immaterial that other purposes may also 
have been present.’ Local 636, Plumbers v. N.L.R.B., 
108 U.S. App. D.C. 24, 31, 278 F. 2d 858, 865. See also 
N.L.R.B. v. Denver Building and Construction Trades 
Council, 341 U.S. 675, 687; Amalgamated Meat Cutters 
& Butcher Workmen, Local 88 v. N.L.R.B., 99 US. 
App. D.C. 24, 29, 237 F. 2d 20, 25, cert. den., 352 U.S. 
1015: N.L.R.B. v. United Steelworkers of America, and 
Local 5246, 250 F, 2d 184, 187 (CLA. 1): N.L.R.B. V. 
Associated Musicians, Local 802, 226 F. 2d 900, 904 
(CLA. 2), cert. den., 351 U.S, 962. 

“The question is the objective. * * * [And] in the 
absence of admissions by the union of an illegal in- 
tent. the nature of acts performed shows the intent.” 
Seafarers International Union v. N.L.R.B., 105 U.S. 
App. D.C. 211, 265 F. 2d 585, 590, 591, quoted in Local 
“61, IUE v. N.L.R.B., 366 U.S. 667, 674. Here, the 
Union’s acts readily show the illegal intent, for the 
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total refusal of the mailroom employees to handle or 
work on the weekly supplements from Neo-Gravure 
obviously would so disrupt the operations of the news- 
papers that they would have no practical alternative 
put to cease dealing with Neo-Gravure and retain some 
other firm to print the supplements. In these cireum- 
stances, the Union cannot be heard to deny that it in- 
tended this result. See Radio Officers’ Union v. 
N.L.R.B., 347 US. 17, 45. 

Thus, the volume of business done by the newspapers 
with Neo-Gravure, and the importance to the news- 
papers of handling the supplements in their own plants, 
made it readily apparent to the Union that, if the 
mailroom employees refused to handle the supplements 
if they came from Neo-Gravure, then the newspapers 
would be forced to cease dealing with Neo-Gravure 
and obtain the supplements from some other printer 
with whom the Union had no dispute and whose sup- 


plements the mailroom employees would handle. Thus, 
about 900,000 supplements come in each week to the 
Journal American from Neo-Gravure and are handled 


by the mailroom employees (J.A. 80). About 555,000 
supplements come in to the Herald Tribune from Neo- 
Gravure, and 1,350,000 come in to the Mirror (J.A. 
81-82, 88-89). The Herald Tribune’s circulation man- 
ager, Lester Zwick, pointed out that while it would have 
been cheaper to have the supplements inserted by the 
dealers in the field, ‘‘the value of the advertising, in 
these sections was so great, that we didn’t want to trust 
it to insertion in the field,”” and thus it had been “the 
publisher’s policy to insert them at the plant’’ (J.A. 
82,86). Indeed, Union President Laura admitted that 
he knew the value of the advertising contained in the 
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supplements to the newspapers, that he knew the pub- 
lishers would do everything possible to get the supple- 
ments to the readers, and that the publishers would 
try to find whatever alternate they could in order to 
get the supplements to the readers (J.A. 68-69). 

Nor is a different conclusion required by the Un- 
ion’s contention that it was willing to permit the news- 
papers to hire other individuals to perform work on 
the Neo-Gravure supplements. As this Court stated in 
Los Angeles Mailers Union No. 9 v. N.L.R.B., No. 16887, 
decided October 25, 1962, ‘‘The fact, if it be a fact, that 
other employees, not covered by the agreement, may be 
available to handle the goods does not serve to take the 
case out of the prohibitions of section 8(e).”’ Because of 
the integrated nature of the newspapers’ operations and 
the other conditions imposed by the union on such hir- 
ing, this afforded no realistic solution to the problem 
created by the Union. Thus, the nature of the mail- 
room work, and the manner in which the work on the 
supplements was performed, show that a refusal by 
the mailroom employees to handle Neo-Gravure sup- 
plements would obviosuly compel the newspapers to 
cease obtaining the supplements from Neo-Gravure. 
The supplements came to the newspaper plants by 


truck from Neo-Gravure; all of the processing and 


handling of the supplements thereafter was done by 
the Union mailroom employees (p. 3-4, supra). As 
Union President Laura stated (J.A. 43), ‘If it comes 
into the plant, we handle it.”’ Some of the supplements 
are processed and sent in bulk to dealers in the field 
(J.A. 42). Most of the supplements are taken into 
the plants on skids, from there onto conveyor belts, 
and thereafter the supplements are inserted into the 
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papers by machine, wrapped by machine, labelled by 
machine, wired by machine, ete., and then sent out (J.A. 
41-43, 84-85, 88-92). Some inserting is done by hand 
(J.A. 84). The entire mailroom operation is of an 
integrated nature, and the mailroom employees per- 
form various tasks throughout the week with respect 
both to the supplements and the daily and Sunday 
newspapers (p. 4, supra)." 

The Herald Tribune’s circulation manager, Zwick, 
explained (J.A. 84-85): ‘*. .. the problem is that this 
work is so integrated that once you did have [the Neo- 
Gravure supplements] inserted, who would handle the 
paper after it was inserted? Because this way it would 


7 For example, the Journal American’s circulation manager, Hugh 
Smith, explained (J.A. 79): “We have a night crew of 15 employees, 
regular employees, that handle Sunday supplements on four nights 
of the week and part of the fifth night. The rest of the fifth night 
they handle the main sheets. We also have about ten employees on 
the day side that handle Sunday supplements. The ten employees 
on the day side, all of their work would be on the American Weekly, 
and I would say about 60% of the night side employees’ work 
would be on the American Weekly.” 

And, the Herald Tribune’s circulation manager, Lester Zwick, 
stated that (J.A. 85), “At some time [in the course of a normal 
work shift] almost every regular situation holder would handle the 
supplements, whether it is pulling them in on the way or pulling 
them around on the machines or inserting them in between editions.” 

John Potts, the Mirror's circulation manager, gave the following 
explanation (J.A. 89): “We * * * are shipping out magazines 
every day in the week. That is done for a number of reasons. One 
reason is that we just couldn’t, as well as handling our daily paper, 
take into the plant that vast amount of paper and store it and get 
it out. So we take so much in cach day and so much is shipped out. 
That work is integrated into our regular daily operation and except 
on Monday night and on Tuesday night, when we put out our pre- 
dates, we have a bigger operation on shipping, but a mailer will be 
working on the regular edition, between editions he is working on 
stuffing magazines and comics and so on or other related work on 
the Sunday operation. So it is a completely integrated operation 
working throughout the six days of the week.” 
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have to run through the machines and generally speak- 
ing, we don’t use extras on anything of a technical 
nature, on machines, unless it is just lifting newspapers 
... You couldn’t use extras for instance, to make up 
wrappers, to read the blotter book, to make up any 
destination point because you must have experienced 
men. You can’t use an extra to run a Dick Stamper, 
which is the machine that attaches the label to the 
wrapper.’’ And even assuming that an inexperienced 
man could master the operation after a few weeks (See 
J.A. 91-94), one would not expect the newspapers to 
assume such a burden of replacement and training. 
Union President Laura told the Mirror’s circulation 
manager, Potts, that the mailers would handle the sup- 
plements if they were printed at some place other than 
Neo-Gravure; Laura also told Potts specifically that 
the mailers would handle supplements printed by Alco 
Gravure, a competitor of Neo-Gravure and whose em- 
ployees are represented by the Union (pp. 7-8, supra). 
It is hard to believe that the newspapers would not 
turn to this alternative—i.c.. cease dealing with Neo- 
Gravure and turn to Aleco—as the readiest means by 
which to continue distributing the supplements, whose 
importance to the entire business has already been 
shown.* 

Further, the Union’s expressed willingness to have 
the newspapers hire non-Union men to handle Neo- 
Gravure supplements—as disclaiming an illegal ob- 
ject—seems somewhat less than meaningful since it 


was hedged with the requirement that the newspapers 


8 Indeed, the Mirror's production manager inquired of Alco 
whether it could handle the printing of the supplements if that were 
required (J.A. 95-98). 
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also retain the Union employees for at least a week. 
Thus, when Zwick told Union Treasurer Collins that 
he would lay off some of the Union men if they re- 
fused to handle Neo-Gravure supplements, Collins re- 
plied that Zwick would have to give a week’s notice 
before doing so (J.A. 82-83). In short, the newspapers 
would have to maintain a double payroll for at least 
a week if it attempted to hire others for the work. 


In sum, as the Board properly concluded (J.A. 34), 
the Union ‘“‘told its members who were employed 


by the publishers not to handle struck work from Neo- 
Gravure with whom it had a dispute, and informed 
the publishers, with whom it had no dispute, that so 
long as they continued their existing relationship with 
Neo-Gravure it would work only on its own terms. 
The Union cannot disavow the consequences of this 
action by denying that it intended the publishers to 
cease doing business with Neo-Gravure when its own 
action made it impossible for the relationship between 
the publishers and Neo-Gravure to continue. The Re- 
spondent may have been concerned with other objects 
as well, such as adherence to its traditional policy of 
refusing to handle struck goods, but its actions ef- 
fectively establish that, at least, an object was to force 
the publishers to disrupt or seriously curtail the ex- 
isting business relationship between them and Neo- 
Gravure if the Union was unable to obtain its goal 
of recognition in any other fashion.”’ Cf., N.L.R.B. 
y. Local 74, Carpenters, 341 U.S. 707, 713: ‘It does 
not immunize such action from 8(b) (4) (A) to show 
that it also had as an object the enforcement of a rule 


of the union that its members should not work on a 
project on which nonunion men were employed.”’ 

As stated by Judge Dawson in the Section 10(1) 
proceeding in this case (Kaynard v. New York Mail- 
ers’ Union No. 6, supra, 191 F. Supp. 880 at 884), “It 
would be a naive person indeed who did not recognize 
that the respondent union was saying in effect to the 
publishers that if you want our men to work on the 
Sunday supplements they must be printed by some 
outfit other than Neo-Gravure, thereby forcing the pub- 
lishers to cease doing business with Neo-Gravure until 
respondent union had successfully terminated its dis- 
pute with Neo-Gravure. This type of conduct has been 
known as a secondary boycott. It is the type of con- 
duct which Congress intended to eliminate by the pro- 
vision of the Act hereinabove referred to.” 

To counter these well-settled propositions, the Un- 
ion asserts that its ‘‘object’’ depends on the state of 
mind of its responsible officials, and adverts to the 
testimony of its president, Laura, as showing that the 


Union’s refusal to handle the supplements coming 


from Neo-Gravure during the strike was solely its 
aversion to having its members work on goods com- 
ing from a plant where ‘‘somebody else [i.e., not mem- 
bers of the Union] is doing it’? (J.A. 67). The Un- 
ion contends that there is no evidence to support the 
Board’s conclusion that it sought by its partial work 
stoppage (the instructions to its members to refuse 
to handle supplements coming from Neo-Gravure) to 
force the newspapers to cease doing business with Neo- 
Gravure. The Union views the instant case as one 
where it said to the newspapers, in effect, ‘‘We will 
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not work for you on products produced by non-union 
men,” rather than ‘“‘We will not work for you if you 
do business with Neo-Gravure.”’ 

However, even if the Union’s characterization of 
its ‘“‘intent’’ be accepted, this would still not remove 
the case from the ban of the statute. Section 8 (b) (4) ° 
was specifically designed to make it unlawful for a 
union, among other things, to refuse, at the premises 
of a secondary employer, to work for that employer 
on disfavored goods, i.e., ‘‘to boycott employer A be- 
cause employer A uses or otherwise deals in the goods 
of or does business with employer B (with whom the 
union has a dispute).”””® The Courts have uniformly 
held that such action on the part of a union, without 
more, violates Section 8 (b) (4), for it necessarily con- 
templates that employer A will cease doing business 


with employer B. See, e.g., V.L.R.B. v. Denver Build- 
ing and Construction Trades Council, 341 US. 675; 
N.L.R.B. v. Wine, Liquor & Distillery Workers Un- 
ion, 178 F. 2d 584 (C.A. 2): NLRB. v. United Brother- 
hood of Carpenters, etc., 184 F. 2d 60 (C.A. 10), cert. 
denied 341 U.S. 947. 


A virtually identical contention was rejected by the 
Supreme Court in the Denver case. In that case, which 
arose early in the development of the law of secondary 
boycotts under the 1947 amendments to the National 
Labor Relations Act, the Board found a violation of 


®In this respect, there is no difference between 8(b) (4) (A) of 
the 1947 Act, and its counterpart, 8(b) (4) (i)(B), in the 1959 
amendments. 

10S Rep. No. 105 on S. 1126, 80th Cong., Ist Sess., p. 22, 
I Leg. Hist. LMRA, 428. 


Section 8 (b)(4)(A) based on a Union’s refusal to 
have its members, employed by a general contractor, 
work alongside employees of another contractor on 
the same construction project who were not union 
members. This Court, in reversing the Board, viewed 
the union’s actions as ‘‘of a primary character’’ be- 
cause the union ‘‘did not sav to Doose & Lintner [the 
general contractor], in effect, ‘We will not work for 
you if you do business with Gould & Preisner [the 
other contractor].’? They said, in effect, ‘we will not 
work for you at the place to which you bring Gould 
& Preisner with non-union men.’’’ (Denver Bldg. & 
Construction Trades Council v. N.L.R.B., 101 App. D.C. 
520, 186 F. 2d 326, 336). The Supreme Court, in re- 
versing this Court and affirming the Board’s finding 
of a violation, plainly rejected that reasoning. That 
is, the Supreme Court held that, since the only practi- 
cal means of achieving the Union’s goal was for Doose 
& Lintner to terminate its contract with Gould & Preis- 
ner, this must necessarily be deemed an objective of 
the Union’s action, irrespective of how the Union 
phrased or viewed the action. It is difficult to per- 
ceive any distinction between the Union’s position in 
Denver, that it had a right to instruct its members 
not to work side-by-side with non-union personnel, 
and the instruction of the Union here to its members 
that they not work on products made by non-union 
personnel at another plant.” 


1 We show below, pp. 35-38, that the situation here is far re- 
moved from the “struck work” concept exemplified by such cases 
as N.L.R.B. v. Business Machine & Office, etc., Local 459, 228 F. 2d 
553 (C.A. 2), cert. den., 351 U.S. 962. 


28 


Indeed, it was argued in Denver that a refusal to 


work alongside non-union personnel of another con- 


tractor was primary because the general contractor 
could itself employ union members to do the work; 
yet the attempt to distinguish that ‘‘service boycott’ 
from the more conventional ‘product boycott”? was 
rejected by the Supreme Yourt. The notion that an 
employer is not a neutral because it does business with 
a disfavored employer has long since been rejected as 
a basis for legalizing conduct otherwise proscribed by 
Section 8 (b)(4). To hold otherwise would be in 
practical effect to negate the secondary boycott pro- 
scriptions of the Act, and to frustrate the Congres- 
sional purpose. 

Petitioner’s whole argument in this respect is, in 
essence, a restatment of the “community of interest’’ 
concept expressed in the dissenting opinion of Mr. 
Justice Brandeis in Duplex Co. v. Deering, 254 U.S. 
443, 480. This concept was rejected by the framers 
of Section 8 (b) (4) (A) in 1947, as Senator Taft made 
clear, and by the Supreme Court in cases such as 
Denver. See also N.L.R.B.v. Wine, Liquor etc. Work- 
ers, supra, where the Second Circuit rejected an anal- 
ogous argument.” 

In short, even assuming that Union President 
Laura’s statement of the Union’s purpose be given 
its face value, and construed most favorably to peti- 


12 See 93 Cong. Rec. 3835, 4198, Leg. Hist., NLRA, pp. 1005-1006, 
1106. 

13[t was asserted there that the distributors who, in part, or 
exclusively, handled the products of the primary employer were 
in an economic sense “allies” and that therefore they could not be 
regarded as “neutrals” in a dispute involving the primary employer. 
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tioner, nevertheless petitioner’s conduct was plainly, 
even in those terms, precisely of the character the 
secondary boycott provisions of the Act were designed 
to prohibit. Though the newspapers were neutrals to 
the Union’s dispute with Neo-Gravure, the Union ex- 
erted pressure upon them because they were handling 
a product coming from the primary employer. More- 
over, this must necessarily have contemplated that 
the newspapers would cease doing business with Neo- 
Gravure, for the newspapers could hardly be expected 
to change their own methods of operating as an alter- 
native to the most obvious means of acceding to the 
Union’s pressure—ceasing doing business with Neo- 
Gravure during the strike there. The Congressional 
purpose of ‘“‘shielding unoffending employers and 
others from pressure in controversies not their own” 
(Denver case, at pp. 675, 692) could not be more ob- 
viously applicable. And there is no countervailing 
Congressional objective here ‘‘of preserving the right 
of labor organizations to bring pressure to bear on of- 
fending employers in primary labor disputes”’ (ibid.). 

Cases such as N.L.R.B. v. General Drivers, ete., 
225 F, 2d 205, 209, cert. den., 350 U.S. 914, heavily relied 
upon by petitioner (Br. pp. 13-14), are, however, 
equally inapposite. There the question was whether 
certain conduct was designed to induce neutral em- 
ployees to cease work or only to reach primary em- 


ployees, ina common situs situation. The Fifth Circuit, 


in rejecting the Board’s conclusion that the conduct of 
the union had the purpose of reaching employees of 
neutrals, was in no way suggesting that admitted in- 
ducement of employees of a neutral to cease work, in 
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whole or in part, because of a labor dispute at another 
plant, does not in and of itself suffice to bring the con- 
duct of the union within the proscription of Section 
8(b) (4). The Board here has viewed the conduct of 
the Union and concluded, with manifest justification, 
that a refusal to work for an employer on a product 
coming from another employer, when and because there 


is a labor dispute there, itself has the necessary object 


of requiring the first employer to cease handling the 
product. It is true that no cessation of business oc- 
curred, but the short period between February 20, the 
beginning of the strike at Neo-Gravure, and February 
24, when the District Court enjoined the Union’s 
activity here at issue, fully explains the lack of any 
such cessation. In any event, as the Union itself as- 
serts, lack of success would not be a basis for dismissing 
the unfair labor practice allegations. See cases cited 
on p. 17 of petitioner’s brief. 

Petitioner’s reliance (Br. p. 21) on the Union’s 
having advised the representatives of the publishers 
to get supplements into the plant before the strike at 
Neo-Gravure began as negating a “‘cease doing busi- 
ness’’ object is misplaced. The point here is whether 
that objective existed during the dispute at Neo-Gra- 
vure. Responsible unions, indeed, will often announce 
an impending strike to the employer directly involved, 
and at times will take steps to help prepare for the 
strike. This does not mean that they do not want to 
win their subsequent strike, but merely that the un- 
ion contemplates and hopes for a continued amicable 
relationship after the strike is over—and also sug- 
gests an opportunity for resolution of the dispute, by 
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virtue of the strike threat, without the necessity of 
actually striking. 

The fact that the Union did not engage in a ‘‘gen- 
eral work stoppage,”’ but only instructed its members 
not to work on products coming from Neo-Gravure 
while the latter was struck (Pet. Br. pp. 21-22), is 
similarly inapposite to the issue here. A partial strike, 
in the nature of a product boycott, ie., a refusal to 
work on products coming from a disfavored employer, 
was, as we have shown, one of the principal reasons 
for the enactment of the secondary boycott provisions 
of the Act in the first place. See also Senator Taft’s 
reference to the Allen Bradley case (Allen Bradley Co. 
y. Local Union No. 3, 325 U.S. 797) as illustrative of 
the type of labor activity to be banned by the Taft- 
Hartley amendments.” 

The Union contends, however, that the contract be- 
tween the Publishers Association and the Union is an 
absolute defense to its conduct. This argument is based 
upon Sections 6 and 37 of the contract. Section 6 pro- 
vides that ‘Employees shall do at any time any work 
contemplated in this agreement in conection with the 
publications of the Publisher * * *.? CJ.A. 108). Sec- 


tion 37 (pp. 6-7, supra) states that both the Publishers 


and the Union are mindful of the ‘historic rights’’ of 
the other and that both desire **to preserve these rights 


to the greatest possible extent.’’ Section 37 states 
further: ‘‘Both parties, however, also are mindful of 


new public law which bears on labor-management re- 


14 See 93 Cong. Rec. 4198-4199, in 2 Leg. Hist., LMRA, 1106- 
1107, 
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lations. * * * Insofar as possible without violation or 
circumvention of law, the publishers recognize * * * 
the Union’s position on the handling of struck work and 
are determined not to provoke disputes with respect 
to such matter * * *.”? From these provisions the 
Union argues that the mailroom employees were simply 
refusing to perform work which the agreement does not 
require them to perform. Stated in statutory terms, 
the Union contends that the mailroom employees were 
not induced to “strike” or to refuse to perform work 
“in the course of their employment,’’ within the mean- 
ing of Section 8(b) (4) (i), because the newspaper pub- 
lishers had previously consented by contract to the 
action sought to be attained by the Union, and that, in 
view of such contractual acquiescence, there was no 
“forcing or requiring” of any employer to cease do- 
ing business with any other person, as proscribed in 
subsection (B). Similarly, the Union argues that the 
publishers could not have been threatened, coerced, or 
restrained, within the meaning of Section 8(b) (4) Gi), 
since they had contractually agreed to the right of 


employees to refuse to handle ‘‘struck work.”’ 


The Trial Examiner pointed out that several con- 
structions of Section 37 are possible, stating, inter alia, 
that ‘‘the clause may be so qualified that it has no appli- 
cability to the instant situation or it may be that the 
Publishers have not failed to recognize the Union’s 
position on struck work and have been and are deter- 
mined not to provoke disputes with respect to such 
matters” (J.A. 17). The Board concluded, however, 
that it was unnecessary to decide the exact meaning of 


33 


the contract provision since it would not, in any event, 
constitute a defense to the violations alleged. 

The Board’s conclusion is manifestly correct, for 
‘‘an attempt to force one employer to sever business 


relations with another person is not protected by vir- 


tue of reliance upon a contract with the employer.”’ 
N.L.R.B.v. Bangor Building Trades Council, 278 F. 2d 
287, 290 (C.A. 1). The argument tendered by the 
Union here—that it did no more than engage in pri- 
mary action against the newspapers to enforce con- 
tractual rights—is precisely the argument made to 
and rejected by the Supreme Court in the hot cargo 
‘cases. See Local 1976, Carpenters v. N.L.R.B. (Sand 
Door), 357 U.S. 93, 104-105." Cf. Retail Clerks Union 


5 Thus, as summed up by Justice Frankfurter in Sand Door (357 
U.S. at 104-105): 

The argument that a hot cargo clause is a defense to a charge 
of a violation of §8(b) (4) (A) may be thus stated. The em- 
ployer has by contract voluntarily agreed that his employees 
shall not handle the goods, Because of this consent. even if it 
is sought to be withdrawn at the time of an actual work stop- 
page and boycott, it cannot be said, in the light of the statu- 
tory purpose, cither that there is a “strike or a concerted re- 
fusal” on the part of the employees, or that there is a “forcing 
or requiring” of the employer. Only if consideration is con- 
fined to the circumstances immediately surrounding the boy- 
cott, in disregard of the broader history of the labor relations 
of the parties, is it possible to say that the employer is coerced 
into engaging in the boycott. If the purpose of the statute is 
to protect neutrals from certain union pressures to involve 
them involuntarily in the labor disputes of others, protection 
should not extend to an employer who has agreed to a hot 
cargo provision, for such an employer is not in fact involun- 
tarily involved in the dispute. This must at least be so when 
the employer takes no steps at the time of the boycott to 
repudiate the contract and to order his employees to handle 
the goods, The union does no more than inform the employees 
of their contractual rights and urge them to take the only 
action effective to enforce them, 
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Local 770 v. N.L.R.B., 111 U.S. App. D.C. 246, 296 F.2d 
368. In Sand Door, the Supreme Court held that while 
a secondary employer might be free to voluntarily ac- 
quiesce in a boycott, and voluntarily permit his em- 
ployees to refuse to handle the goods of a primary em- 
ployer with whom the union has a dispute, nevertheless, 
‘even when there is a contractual provision the union 


must not appeal to the employees or induce them not to 
handle the goods’’ (Id. at 107). For “‘the employees’ 


action may be described as a ‘strike or concerted re- 
fusal,’ and there is a ‘forcing or requiring’ of the em- 
ployer, even though there is a hot cargo provision. The 
realities of coercion are not altered simply because it 
is said that the employer is forced to carry out a 
prior engagement rather than forced now to cease do- 
ing business with another * * * The contract cannot be 
enforced by the means specifically prohibited in § 8(b) 
(4)”? (Id. at 106, 108). See also, Teamsters, Local 
554 Vv. N.L.R.B., 104 U.S. App. D.C. 359, 363, 262 F. 2d 
456, 460, where this Court held as no defense, to other- 
wise illegal secondary activity, a clause in the union’s 
contract giving employees ‘“‘the right ‘to refuse to 
handle goods from or to any firm or truck which is 
engaged or involved in any controversy with this or 
any other unions.’ ’’ See further, N.L.R.B. v. Team- 
sters, Local 364, 274 F. 2d 19, 22 (C.A. 7), where a 
contract clause which purported ‘‘to relieve the Union 
and employees of the obligation of handling goods com- 
ing from or going to a struck employer,”’ was held 
no defense to secondary boycott activity. And see, 


Truck Drivers and Helpers, Local 728 v. N.L.R.B., 265 
F. 2d 439 (C.A. 5), certiorari denied, 361 U.S. 917." 

Indeed, by writing clauses that exempted from the 
work content of employees any work on products com- 
ing from employers where a labor dispute was cur- 
rent, there would be no such thing as an unlawful 
product boycott if petitioner’s view were to prevail. 
See General Drivers, ete. v. N.L.R.B., 108 U.S. App. 
D.C., 80, 86, 247 F. 2d 71, 77. The suggestion in 
Local 770, supra, that the enforcement of work rights 
may not be unlawful in all instances is manifestly cor- 
rect. Cf. Ohio Valley Carpenters Dist. Council, 136 
NLRB No. 89: Board’s brief in District No. 9, In- 
ternational Association of Machinists, AFL-CIO v. 
N.L.R.B.. No. 16,901, now pending before this Court. 
But that case, and problems of that nature, represent 
the other side of the coin—whether a union may strike 
to preserve work rights and job content—not whether 
it may induce employees not to work on a product 
only when it comes from an employer engaged in a 
dispute with the union because a contract provision 
so permits. That latter question, we submit, was un- 
equivocally settled by Local 1976, supra. 

As a separate affirmative defense, apart from the 
question of illegal object or the effect of the ‘‘struck 
work”? provision of the contract, the Union contends 
that its activity is privileged because Congress has 
never deprived unions of their traditional right not 
to handle “struck work.’’ In this regard, the Union 


16 Cf., Section 8(e) of the Act; Employing Lithographers v. 
N.L.R.B., 301 F.2d 20 (C.A. 5). 
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relies upon certain statements made in the Congress, 
during consideration of the Landrum-Griffin amend- 
ments, to the effect that Congress intended to preserve 
existing doctrines which gave unions the right to re- 
fuse to work on ‘struck goods.” The basic flaw in 
the Union’s contention, as we show below, is its im- 
proper interpretation of the legal doctrine of struck 
work. 

The secondary boycott provisions of the Act were 
designed to avoid extension of the labor dispute to a 
neutral third party, who is ‘wholly unconcerned”’ in 
the primary labor dispute (V.1..2.B. v. Denver Build- 
ing & Construction Trades Council, 341 U.S. 675, 686- 
687). Where, however, the third party is in a posi- 
tion to help resolve the primary dispute or is closely 
allied in interest with the employer involved in the 
dispute, such third party cannot be said to be neutral 
or wholly disinterested and he does not fall within 
the protective ambit of Section 8( b) (4). Accordingly, 
the courts and the Board have held that where a sec- 
ondary employer performs ‘farmed out’? work for a 
struck employer, the two employers are ‘allies’? and 
the secondary employer is non-neutral. N.L.R.B. V. 
Business Machine & Office, etc., Local 459 (Royal Type- 
writer), 228 F. 2d 553, 5d7-5d8 (C.A. 2), cert. den., 
351 U.S. 962; Douds v. Metropolitan Federation of 
Architects, etc., Local 231 (Ebasco), 75 F. Supp. 672, 
676 (S.D. N.Y.); International Die Sinkers Confer- 
ence, 120 NLRB 1227. That is, if the secondary em- 
ployer knowingly performs work for the primary em- 


ployer which, but for the strike, would have been done 
by the striking employees, the secondary thereby be- 
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comes an ally of the primary and lays himself open 
to economic pressure by the union. 

The legislative history of the 1959 amendments in- 
dicates that while it was Congress’ intention to plug 
up certain loopholes in the Act’s secondary boycott 
provisions, Congress was equally concerned and solici- 
tous about preserving the right to strike against the 
primary employer and other non-neutral employers 
closely related to the primary dispute.” Thus the 
Landrum-Griffin bill originally contained a broad and 
flat provision which would have limited the right of 
employees to refuse to work on struck goods. (H.R. 
8400, H.R. 8401, S. 705, 86th Cong., Ist Sess.) How- 
ever, this proviso was opposed as being too restrictive ™ 


and consequently was dropped. The Conference Re- 


port made by the Managers on the part of the House 
stated (H.R. 1147, Section 704a; I Leg. Hist. 942): 


No language has been included with reference to 
struck work because the Committee of Conference 
did not wish to change the existing law as illus- 
trated by such decisions as Douds v. Metropolitan 
Federation of Architects, 75 Fed. Supp. 672 (S.D. 
N.Y., 1948) and N.L.R.B. v. Business Machine 
and Office Appliance Mechanics Conference Board 
(228 Fed. 2d 553). 

17 105 Cong. Ree. 5972, 15120, 16414, 14203, 14353, 15222-3, 16635; 
II Leg. Hist. 1195, 1360, 1432, 1576, 1629, 1708-1709, 1720. “Leg. 
Hist.” denotes the two volume work Legislative History of the 
Labor-Management Reporting and Disclosure Act of 1959 (G.P.O., 
1959). 

18 105 Cong. Rec. 16414, 15222, 15223; II Leg. Hist. 1432, 1708- 
1709. 
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It is thus perfectly clear that ‘struck work’’ does 
not, as the Union contends, refer simply to any work 
which flows from any plant where a strike is in process. 
Rather, the struck work doctrine, as preserved by Con- 
gress, supra, clearly refers to that situation where a 
secondary employer performs ‘‘farmed out’? work for 
a struck employer. Employing Lithographers v. 
N.L.R.B., 301 F. 2d 20 (C.A. 5). That is not this case, 
for the newspapers were not doing any work which 
but for the strike at Neo-Gravure would have been done 
by Neo Gravure employees. Rather, the newspapers 
simply continued to receive from Neo-Gravure the 
supplements which they had received from Neo- Gra- 
vure in the normal course of business before the strike. 
Accordingly, the struck work doctrine does not privilege 
the Union’s activity here. See N.L.R.B. v. Local 810, 


Teamsters, 299 F.2d 636 (C.A. 2) ; Drivers & Chau ffeurs 
Local Union 816 v. N.L.R.B. 292 F.2d 329, 331 (C.A. 2), 
cert. denied, 368 U.S. 953. ‘In the case at bar the basic 
facts are clear and simple and the conclusions of fact 
and of law flow from them directly and simply. There 


is no room here for doctrines which are useful in the 
solution of difficult questions posed by other facts not 
so clear and uncomplicated.”” United Steelworkers, 
Local 4203 y. N.L.R.B., 111 U.S. App. D.C. 60, 63-64, 
294 F. 2d 256, 260. 


Il. The Other Contentions Advanced by the Union Do Not 
Impair the Validity of the Board’s Conclusions 

1. Apart from its argument that the contract affords 

an absolute defense to its conduct, disposed of supra, 

the Union contends that it did not in fact ‘threaten, 

ceorce, or restrain’’ the publishers within the meaning 


of Section 8(b)(4) (ii) by its announcement to the 
various newspaper representatives that their mailroom 
employees would not handle any Neo-Gravure supple- 
ments.” The record shows, however, that the mailers 
at the three newspapers refused to handle Neo-Gra- 
vure supplements pursuant to the directions of their 
Union representatives (supra, pp. 6-8). Thus, as the 
Board found, the Union’s ‘threat that its members 
would not handle the supplements, and the refusal to 
handle them, constituting a partial work stoppage, 
had the effect of restraining and coercing the pub- 
lishers from doing business with Neo-Gravure’’ (J.A. 
34-35). The Board’s conclusion is eminently proper, 
for Section **8(b) (4) (ii) GB) prohibits economic sanc- 
tions against a secondary employer in the form of a 
refusal by a union which represents employees of both 


the primary and secondary employer to handle a pri- 


mary employer’s goods, * * * [The] secondary hoycott 
provisions were not restricted to the use of force or 
violence as a means of bringing pressure against the 
secondary employer, but included economic sanctions 
as well.” N.LLR.B. v. Highway Truckdrivers and 
Helpers, Local No, 107, 300 F, 20.317, 320(C.A.3). As 
this Court stated in Fruit and Vegetable Packers, Local 
760V.N.L.R.B., No. 16588, June 7, 1962, 50 LR RM 2392, 
2394, rehearing denied, October 12, 1962, Section 8(b) 
(4) Gi) “outlaws such conduct * * * as in fact threatens, 
coerces or restrains secondary emplovers.’’ And, as the 


19 There is no merit to petitioner's contention that the complaint 
herein was defective in that it failed to apprise petitioner of the 
conduct alleged to violate Section 8(b) (4) Gi). Paragraph 12 of 
the complaint (J.A. 7) clearly alleges, inter alia, that the strike 
action of the employees and their refusal to work on certain goods 
or materials threatened, restrained and coerced the newspapers, 
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Court pointed out, a “‘work stoppage”’ is such conduct 
(50 LRRM at 2396).” 


2. The Union contends that if Section 8(b) (4) re- 
quires the Union members to continue working for the 
publishers, despite the so-callec “struck work’’ con- 
tractural provision, then the Act is unconstitutional 
under the Thirteenth Amendment (J.A. 110-111). Es- 
sentially, the Union contends this would infringe the 
constitutional privilege against involuntary servitude. 
The claim rests upon a misconception of the statutory 
provisions and the Board’s order, and is without merit. 
The Act does not make it an unfair labor practice for 
employees to cease work for any purpose. The statute 
expressly safeguards the right of employees to quit 
work or to work on any terms which they themselves 
choose? The limitations contained in Section 8(b) (4) 
are imposed upon labor organizations and their agents 
and make it an unfair labor practice for them to en- 
gage in, or induce or encourage employees to engage 
in a work stoppage for the proscribed secondary ob- 
jectives. The Board’s findings and order are consistent 

20See Judge Wyzanski’s opinion in Alpert v. Excavating and 
Bldg. Material Chauffeurs, Local 379, 184 F. Supp. 558, 561-562 
(D.C. Mass. 1960). Compare, N.L.R.B. v. International Hod Car- 


riers, Local 1140, 285 F. 2d 397 (C.A. 8), certiorari denied, 366 
US. 903. 

21 Section 502 of the Act provides: “Nothing in this Act shall be 
construed to require an individual employee to render labor or serv- 
ice without his consent, nor shall anything in this Act be construed 
to make the quitting of his labor by an individual employee an 
illegal act; nor shall any court issue any process to compel the per- 
formance by an individual employee of such labor or service, with- 
out his consent; nor shall the quitting of labor by an employee or 
employees in good faith because of abnormally dangerous condi- 
tions for work at the place of employment of such employee or 
employees be deemed a strike under this Act.” 
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with these limitations. The Board’s findings that the 
Union violated Section 8(b) (4) are predicated not upon 
the action of the mailers in refusing to work on Neo- 
Gravure supplements, but upon the Union’s action in 
bringing about that refusal. The Board’s ; order does not 


require any employees to work, nor does it require that 


the Union compel them to do so; it merely requires the 
Union to withhold its order which keeps them from han- 
dling Neo-Gravure supplements. As the Supreme 
Court stated in N.L.R.B. v. Local 74, United Brother- 
hood of Carpenters, 341 U.S. 707, 713, in rejecting a 
similar constitutional attack upon Section 8(b) (4): 
“The statute did not require the individual carpenters 
to remain on this job. It did, however, make it an un- 
fair labor practice for the union or its agent to engage 
ina strike, as they did here, when an object of doing so 
was to force the project owner to cancel his installation 
contract with Watson’s.’’ Neither the Act, nor the 
Board’s findings or order, therefore, impose invol- 
untary servitude on the Union or the employees. Gib- 
oncy v. Empire Storage & Ice Co., 336 U.S, 490; Inter- 
national Union, U.A.W., A.F. of L., Local 232 v. Wis- 
consin Employment Relations Board, 336 U.S, 245, 251. 
Accord: N.L.R.B.v. Wine, Liquor & Distillery vr sia 
Union, Local 1, 178 F. 2d 584, 587-588 (C.A, 2). Cf., 
N.L.R.B. v. National Maritime Union of America, 175 
F, 2d 686, 692 (C.A. 2). certiorari denied, 338 U.S. 954; 
Printing Specialties and Paper Converters Union, 
Local 388 v. LeBaron, 171 F. 2d 331, 334-335 (CLA. 9), 
certiorari denied, 336 U.S. 949. 

3, The Union also contends that if the Board fails to 


give effect to the ‘struck work” provision of the 
Union’s contract, then, as here construed by the Board, 
the Act violates the due process clause of the Fifth 
Amendment. We have already shown that it is doubt- 
ful that the ‘struck work” provision has any applica- 
bility on the facts of this case. Moreover, we have also 
shown that, if it does apply, the “‘struck work”’ provi- 
sion of the contract affords no defense to the Union’s 
unlawful secondary boycott activity. The Board’s 
holding in this regard does not amount to any uncon- 
stitutional intrusion on the freedom of the parties to a 
collective bargaining contract to draft their own con- 
tract terms. For whatever due process question might 
conceivably arise in some other situation, it is clear 
that a private contractual agreement cannot immunize 
activity which has been declared unlawful by Con- 
gress. See Lincoln Federal Labor Union v. North- 
western Iron and Metal Co., 335 U.S. 525, 533-534: 
‘‘Many cases are cited by appellants in which this Court 
has said that in some instances the due process clause 
protects the liberty of persons to make contracts. But 
none of these cases, even those according the broadest 


constitutional protection to the making of contracts, 
ever went so far as to indicate that the due process 


clause bars a state from prohibiting contracts to engage 


in conduct banned by a valid state law.” *3 For as the 


22 Compare N.L.R.B. v. American National Insurance Co., 343 
USS. 395, 401-402, 405, with NV.L.R.B. v. National Maritime Union, 
175 F. 2d 686 (C.A. 2), certiorari denied, 338 U.S. 954, cited in 
American Insurance, 343 U.S. at 405. 

23 The Court said further (335 US. at 536-537) that, “The due 
process clause is no longer to be so broadly construed that the 
Congress and state legislatures are put in a strait jacket when 
they attempt to suppress business and industrial conditions which 
they regard as offensive to the public welfare.” 
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Court said in Home Building & Loan Ass’n v. Blaisdell, 
290 U.S. 398, 435: ‘Not only are existing laws read into 
contracts in order to fix obligations as between the 
parties, but the reservation of essential attributes of 
sovereign power is also read into contracts as a postu- 
late of the legal order.’’ And see Felter v. Southern 
Pacific Ry. Co., 359 U.S. 326, 333, where the Court held 
that the parties could not by contract require that an 
employee revoke his checkoff authorization only by 
means of the form furnished by the Union, saying, 
‘<(lJatitude is allowed in the terms of such arrange- 
ments, but not past the point such terms impinge upon 
the freedom expressly reserved to the individual em- 
ployee.”’ 
Ill. The Board’s Order Is Valid 


Paragraph 1(a) of the Board’s order requires the 
Union to cease and desist from indueing or encouraging 
strike action by ‘‘any individual employed by any per- 
son,’ including employees of the Herald Tribune, 
Mirror, and Journal American, where an object thereof 
is forcing ‘‘any person,’’ including the newspapers 
here, to cease doing business with Neo-Gravure, or 
forcing Neo-Gravure to bargain with the Union (J.A. 
36). Paragraph 1(b) of the order requires the Union 
to cease and desist from threatening, coercing, or re- 


straining ‘‘any person engaged in commerce or in an 
industry affecting commerce,’ including the Herald 
Tribune, Mirror, and Journal American, where an ob- 
ject thereof is having them cease doing business with 
Neo-Giravure or forcing Neo-Gravure to recognize the 
Union (J.A. 36). The Union contends that the order 
is too broad. At issue is the propriety of protecting all 
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secondary employers who may do business with the 
primary employer, Neo-Gravure. The case does not 
involve an order which seeks to protect a primary em- 
ployer other than the one immediately involved in the 
Board proceeding—here, Neo-Gravure.** 


Ina secondary boycott situation, the Board is clearly 


empowered to ban pressures directed against the sec- 
ondary employers shown to have been affected, and 
may also protect other secondary employers doing busi- 


ness with the primary employer in the circumstances 
presented here. Electrical Workers, Local 501 V. 
N.L.R.B. (Langer), 341 U.S. 694, 705-706; Local 74, 
Carpenters v. N.L.R.B. (Watson ’s), 341 U.S. 707, 715. 
Thus, in Electrical Workers, the union, in furtherance 
of its dispute with Langer, a non-union electrical sub- 
contractor, picketed the construction job on which he 
had been awarded a subcontract, causing the union 
employees of Deltorto, the carpenter subcontractor, to 
leave the job. The Board found that an object of the 
picketing was to put pressure on Deltorto, with an 
object of forcing him to require Giorgi, the general 
contractor, to cease doing business with Langer. The 
Board’s order barred the union from engaging in such 
secondary pressure against Deltorto ‘‘or any employ- 
er,’”’ where an object was to require Giorgi ‘‘or any 
other employer or person”’ to cease doing business with 
Langer (341 U.S. at 698-699). The Supreme Court 
rejected the union’s contention that the order should 
be limited to secondary pressure through Giorgi or 


24 Thus, upon exceptions filed by the Union (J.A. 24, 29-30), the 
Board deleted those portions of the Trial Examiner's recommended 
order (J.A. 21) which protected primary employers other than Neo- 
Gravure (J.A. 35). 
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Deltorto, on the ground that, to so confine the order 
“‘would leave Langer [the primary employer] and other 
employers who do business with him exposed to the 
same type of pressure through other comparable chan- 
nels’? (341 U.S. at 705-706). Similarly, in Local 74, 
the union, having a dispute with Watson’s store, went 
to the home where its floor coverings were being in- 
stalled and there induced union carpenters, employed 
by Parker and Stanley, to strike. The Board, finding 
that the strike was for the illegal object of putting 
pressure on Stanley to cancel his contract with Wat- 
son’s, ordered the union to cease and desist from strik- 
ing ‘any employer,’’ where an object was to require 
‘“‘any employer or other person’’ to cease doing busi- 
ness with Watson’s (341 U.S. at 711). The Supreme 
Court sustained such an order, notwithstanding that 
the Stanley job had been completed by the time of the 
Board proceedings. The Court stated (341 U.S. at 
715): ‘*The use of such [secondary] pressure on this 
renovation project was merely a sample of what might 
be repeated elsewhere if not prohibited. The under- 
lying dispute between petitioners and Watson’s has 
not been shown to have been resolved.” 

The Union’s unlawful conduct here was neither iso- 
lated to a single instance of pressure upon one second- 
ary employer, nor restricted in its scope to a single 
situs. Cf. United Steelworkers, Local 4203 v. N.L.R.B., 
111 U.S. App. D.C. 60, 64, 294 F. 2d 256, 260; Local 
636, Plumbers v. N.L.R.B., 108 U.S. App. D.C. 24, 278 
F. 2d 858; Highway Truck Drivers, Local 107 v. 
N.L.R.B., 107 U.S. App. D.C. 1, 273 F. 2d 815. But 
see, Central States Drivers Council v, N.L.R.B., 105 
U.S. App. D.C. 338, 267 F. 2d 166, certiorari denied, 
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261 U.S. 833; Local 554, Teamsters v. N.L.R.B., 104 
U.S. App. D.C. 359, 262 F. 2d 456.* Rather, the Union 
extended its unlawful boycott campaign against Neo- 
Gravure to three different neutral employers and their 
employees. Moreover, the unlawful activity was car- 
ried out pursuant to the Union’s declared ‘‘struck 
work” policy.” In these circumstances, the Board was 
entitled to ban the Union from engaging in future 
secondary activity not only with respect to the Herald 
Tribune, Mirror, and Journal American, but with re- 
spect to any other employer with whom Neo-Gravure 


might do business. For, as in Electrical Workers and 


Local 74, so long as the primary dispute remained un- 
resolved (i.e., so long as Neo-Gravure refused to recog- 
nize the Union), it could be anticipated that anyone 
else who did business with Neo-Gravure would be sub- 


23 Compare the isolated instance of secondary pressure presented 
in N.L.R.B. v. United Association of Journeymen and Apprentices, 
Local 469, 300 F. 2d 649, 651-654 (C.A. 9). 

26 See N.L.R.B. v. Springfield Bldg. & Construction Trades Coun- 
cil, 262 F. 2d 494, 498-499 (C.A. 1): “The Board’s order deals with 
specific provisions of one section of the Act which it found that the 
respondents had violated on two contemporancous jobs, apparently 
in an attempt to implement a settled policy previously announced 
[that union men would not work on same project. with non- 
union men]. These two instances of violations of the Act in carry- 
ing out that. settled policy justify the Board’s evident belief that 
the respondents would be likely to engage in similar conduct on 
other jobs should the occasion arise and we think this clearly war- 
rants an order broader than the exigencies of these particular cases 
require. In short, we think in view of the announced policy of the 
respondents . . . the Board was warranted in issuing the order it 
did covering persons and employers other than those directly in- 
volved in the cases before it, and that the Board is not required to 
deal with each similar violation of §8(b) (4) (A) which might be 
indulged in by these respondents in specific situations which could 
reasonably be expected to arise in the future.” And see, V.L.R.B. 
v. United Construction Workers, 198 F. 2d 391, 392 (C.A. 4), 
certiorari denied, 344 U.S. 876. 
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ject to the same type of secondary pressure. See 
N.L.R.B. v. Dallas General Drivers, Local 745, 281 F. 
2d 593, 596 (CLA. 5), certiorari denied, 365 U.S. 826; 
N.L.R.B. v. United Hatters, 286 F.2d 950, 953. (CLA. 
4); N.L.R.B. v. Bangor Bldg. Trades Council, 278 F. 
2d 287, 291 (CLA. 1), deleting the any other primary 
employer, but not the any other secondary employer, 
provision of the Board’s order (see 123 NLRB 484, 
491); NLRB. v. Brewery and Beer Distributor Driv- 
ers, Local 830, 281 F. 2d319, 323 (C.A.3). ‘The Board 
might have chosen to limit its order to the three sec- 
ondary employers at whose premises the union could 
have been found to have threatened the employees; but 
it could also have properly determined that the conduct 
demonstrated to have occurred at these locations might 


he repeated at others unless it phrased its order in gen- 


eral terms.’’ N.L.R.B. v. Local 294, Teamsters, 284 F. 
2 S87, S93 (CLA. 2).77 


27 Communications Workers v. N.L.R.B., 362 U.S. 479, does not 
detract from the propriety of the Board's order here. In Com- 
munications Workers, the Board found that a loeal union and its 
international had violated Section 8(b) (1) (A) of the Act by en- 
gaging in acts of violence toward employees of the Ohio Consoli- 
dated Telephone Company, during the course of a strike; it ordered 
the unions to cease and desist from such conduct with respect to 
employees of Ohio Consolidated “or any other employer.” The 
Supreme Court held that the “any other employer” provision was 
unwarranted, since the unions had been found to have violated the 
Act only with respect to the employees of Ohio Consolidated and 
there was no evidence of a generalized scheme of coercive acts 
against all telephone employers, There is no indication in Com- 
munications Workers that the Court intended to qualify its earlier 
holdings in Electrical Workers and Local 74 that, in a secondary 
boycott situation, the Board, even absent a specifie showing that 
the union intends to extend its activity beyond the secondary em- 
ployers immediately affected, may properly protect other second- 
ary employers who may do business with the primary employer. 
Certainly the Court’s decision supports the order where, as here, 
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CONCLUSION 
For the foregoing reasons, it is respectfully submit- 
ted that a decree should issue enforcing the Board’s 


order. 
Stuart ROTHMAN, 


General Counsel, 


Dominick L. MANOLI, 
Associate General Counsel, 


Marcer MALLet-PREVOoSsT, 
Assistant General Counsel, 


Metvin J. WELLES, 
Lee M. Mopseska, 
Attorneys, 
National Labor Relations Board. 
OcronER, 1962. 


the Union acted against several different employers as part of an 
overall scheme against Neo-Gravure, pursuant to its declared policy. 
Moreover, there is no reason to attribute a qualifying effect to 
Communications Workers, for the situation there is distinguishable. 
Violence during the course of a strike, the conduct involved in 
Communications Workers, is likely to turn on the particular facts 
which engendered it, and, therefore, it is difficult to infer that a 
union which was prompted to engage in such conduct in one strike 
would be likely to do so in the wholly dissimilar circumstances of 
another strike. On the other hand, if a union resorts to secondary 
pressure against one employer in furtherance of a particular pri- 
mary dispute, it is a fair inference, as recognized by the Supreme 
Court in both Electrical Workers and Local 74, that it will engage 
in similar conduct against other secondary employers, so long as 
the underlying dispute remains unresolved. Certainly this infer- 
ence is justified where, as here, the union has, pursuant to its de- 
clared policy, already embroiled several neutral employers in its 
dispute. See decisions cited supra, issued after Communications 


Workers. 
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REPLY BRIEF FOR PETITIONER 


I. THE UNION’S OBJECT WAS LAWFUL 


A. The Board’s brief does not meet the argument (Pet. 
br. pp. 24-26) that its findings are legally insufficient. A 
finding that the Union intended to ‘‘disrupt or seriously 
curtail’? a business relationship is not a finding that it 
intended to require ‘‘cease doing business’’. Local 770, 
Retail Clerks v. N.L.R.B., 111 U.S. App. D.C. 246, 250-51, 
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296 F. 2d 368, 372-73. On the authority of case and this 
ground alone, the Board’s order must fall. 


B. The Board seeks to escape the consequences of the 
complete absence of proof of an illegal objective (Pet. br. 
pp. 13-24) by supplying findings, which the Board failed 
to make, that the facts demonstrate that the New York 
publishers could not have continued their relationship with 
Neo-Gravure if the union members failed to do the work. 
We think no useful purpose is served by attempting to 
argue these questions of fact before this Court. The case 
should therefore be judged on the per se approach adopted 
by the Board, which is, essentially, that any union conduct 
which might conceivably cause a cessation of business 
relationships violates the statute. We say this Court has 
refused to follow such a rule, Retail Clerks, supra. Under 
this theory a successful strike for higher wages could be 
held unlawful, since a foreseeable effect would be that this 
might require higher prices for a product, hence a loss of 
customers, and a ‘‘cease doing business”’. 


The cases cited by the Board do not support its theory. 
In Denver Building Trades, it was admitted that the pur- 
pose of the conduct there considered was designed to put 
pressure on the secondary employer (See 82 NLRB 1195, 
1196-97). The Supreme Court made it plain that “‘we must 
first determine whether the strike ... had a proscribed 
object’. 341 U.S, at 687. In Wine, Liquor and Distillery 
Workers, appropriate findings had been made, based on 
the totality of the evidence (See 78 NLRB 504 at 506, 
n. 1, 511-513) and the Board expressly discredited the 
asserted ‘‘object”’ for reasons set forth (Id. at 513-516). 
In United Brotherhood of Carpenters, counsel conceded the 
existence of the illegal objective. See 81 NLRB 802, 805. 
There is simply no support for the per se approach on which 
the Board relies. 


The Board’s argument comes down to the proposition 
(Br. p. 20) that ‘‘the union cannot be heard to deny that 
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it intended the unlawful result”’. The ‘unlawful result’? is 
a “cease doing business’’ between the New York publishers 
and Neo-Gravure, which never occurred. That an injunc- 
tion intervened leaves it entirely speculative whether, had 
there not been an injunction, this result would have fol- 
lowed, and of course cannot ‘‘explain”’ (Bd. br. p. 30) the 
Board finding that the union’s action ‘‘made it impossible 
for the relationship to continue”’, when it did continue. 
The Board’s argument here, that the publishers ‘‘would 
have no practical alternative but to cease dealing with Neo- 
Gravure’’ is unsupported by findings and is mere theorizing 
and surmise based on the testimony on one side of an 
issue which was vigorously controverted at the hearing. 
Inconvenience to the New York publishers, which is the 
most that the union would fairly be said to have anticipated, 
is not the equivalent of ‘‘cease doing business’’. Retail 
Clerks, supra. We repeat that there is no evidence to 
show the latter object. 


The Board’s repeated characterization of the union’s con- 


duct as a “boycott”? adds nothing to the discussion; every 
“boycott”? is not an unfair labor practice, Carpenters Union 
y. Labor Board, 357 U.S. 93, 98; Electrical Workers v. Labor 
Board, 366 U.S. 667-672, and the limited action of the union 
members in refusing to handle struck work, while continu- 


1 Bd, br. p, 25 relies on Judge Dawson ’s opinion in 10(1) proceeding in this 
case, Tt is commonplace, of course, that the standard of proof in a section 
10(1) proceeding is less than that in proceeding under Section 10(¢) before 
the Board, and Judge Dawson expressly noted that lesser standard. Nor was 
Judge Dawson ruling on this record. One of the two ‘‘facts’? on which 
Judge Dawson based his conclusion was that ‘representatives of the pub- 
lishers were advised that if the Sunday supplements were printed by another 
printing plant, other than Neo-Gravure, the employees represented by the 
respondent would handle work on and process such Sunday supplements ’’. 
191 F. Supp. 880, 884. This finding was a reference to the Alco Gravure 
situation discussed at pet. br. pp. 22-23. The Board did not find, nor does it 
assert here that the union urged any of the publishers to substitute Alco as 
a supplier. Indeed, the record here affirmatively shows that the inquiry by 
the Mirror’s production manager regarding Aleo was due to the manager’s 
doubts whether Neo-Gravure would continue in production. (JA 96). 
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ing with their regular duties, cannot be so characterized, 
as we show infra Nor does the assertion of what is 
“‘obvious’”’ (Bd. br. pp. 20, 21) or ‘‘hard to believe’’ (p. 23) 
for the Board or its agents as a matter of argumentative 
hindsight, based upon speculation, serve to discredit the 
testimony of the Union’s president that he acted in the 
belief that the supplements could have been handled by 
alternate means. (JA 67, 74-76). It is the union’s objective 
which the statute makes the test. 


II. CONGRESS PROTECTED THE REFUSAL TO HANDLE 
“STRUCK WORK” 


The Board concedes, as it must, that the Congress in- 
tended to protect union members in refusing to work on 
struck goods, as the quotation from the conference com- 
mittee report, set forth at page 37 of its brief, shows. The 
only dispute is as to the extent of the protection intended 
and provided. 


The Board states (page 37) that 


“‘The struck work doctrine, as preserved by Con- 
gress, supra, clearly refers to that situation where a 
secondary employer performs ‘farmed out’ struck work 
for a struck employer’’ 


2 The Board deems it irrelevant that the union did not engage in a general 
work stoppage. (Bd. br. p. 31), We think it is of the highest relevance in 
determining the union’s object. (See Pet. br. pp. 21-22), The Board relies 
on Senator Taft’s reference to the Allen-Bradley case, 325 U.S, 797, Senator 
Taft’s own characterization of that case is instructive: ‘‘The New York 
Electrical Workers Union * * * said ‘we will not permit any material made 
by any other union or by any non-union workers to come into New York 
City and be put into any building in New York City.’ ’’ 2 Leg. Hist. of 
LMRA, 1947 at p. 1107. The union in this case did not say that non-union 
goods could not come into the publishers’ plants; it did not say that struck 
goods could not come into the publishers’ plant; it did not even say that 
Neo-Gravure’s goods could not come into the publishers’ plants, On the 
contrary, it instructed its members to perform all other functions with the 
expectation that such goods would come into the publisher’s plants, (JA 
66, pet. br. 22). 


and that it is thus 


“perfectly clear that ‘struck work’ does not, as the 
Union contends, refer simply to any work which flows 
from any plant where a strike is in process’’. 


This is not the first brief which has claimed that a matter 
was ‘‘perfectly clear’’ which is not that at all. We say that 
the Congress intended to protect the right not to handle 
“struck work?’ as that term is popularly understood. 


The conferees cited two cases, Douds v. Metropolitan 
Federation of Architects, 75 F. Supp. 672 (S. D.N. Y.) 
and NLBB v. Business Machine and Office Mechanics Con- 
ference Board, 228 F. 2d 553 (CA 2). Both these cases 
overruled Board contentions that the conduct there vio- 
lated Section 8 (b) (4) (A). It is true that they each dealt 
with “farmed out’’ struck work, but we say this is not 
the end of the inquiry. 


The report states ‘‘no language has been included with 
reference to struck work’’; the adjective ‘farmed out’’ 
is missing. They said ‘‘as illustrated by’’ the cited cases; 
not ‘‘as limited by’’. Courts, legislatures and lawyers 
normally cite cases to illustrate general propositions. It 
is hardly conceivable that the Congress intended to limit 
this protection to cases squarely on all fours with the cited 
eases. Analysis must therefore look further. 


The cases themselves shed some light on the problem. 
In Douds, the basic holding was (at page 676) 


‘“‘Bxamination of those expositions of Congressional 
purpose indicates that the provision was understood to 
outlaw what was theretofore known as a secondary 
boycott. It is to the history of the secondary boycott, 
therefore, that attention should be directed, and it is 
in the light of that history that the term ‘doing busi- 
ness’ should be evaluated.”’ 


The significance of this holding is that, now with Con- 
gressional approval, it read the statute with the gloss of 
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the common law. Two authorities were cited: Hellerstein, 
Secondary Boycotts in Labor Disputes, 1938, 47 Yale L.J. 
341 and Gromfine, Labor’s Use of Secondary Boycotts, 1947, 
15 Geo. Washington L. Rev. 327. Both these discussions 
make it clear that at common law the refusal to handle 
goods coming from a struck employer was lawful. See 
Hellerstein 348-349, 363, 370; Gromfine 329, 345. The pri- 
mary authorities cited in those articles are to the same 
effect: see our principal brief at p. 29. Thus, in Kingston 
Trap Rock, there cited, the New Jersey Court said (19 A. 
2d 665) : 


“Such conduct [the refusal to work on struck work] 
is plainly not classable as a ‘secondary boycott’ in the 
vicious sense. If the members of the appellant unions, 
singly or in concert, voluntarily ‘refrain from or re- 
fuse to work for’ those who, in the transaction of their 
business, use materials produced by respondents, their 
action does not include the invasion of a legal right, 
and so the exertion of the injunctive power is unwar- 
ranted. The personal liberty and right of property 
guaranteed by the Fifth and Fourteenth Amendments 
of the Federal Constitution embrace the right to make 
contracts for the purchase of the labor of others, and 
equally the right to contract for the sale of one’s own 
labor ... Compulsory service by members of the union 
to the employer’s customer would constitute an in- 
vasion of their inalienable constitutional rights; and 
the fact that the refusal of service is the result of con- 
cert of action does not give it the taint of an illegal 
conspiracy ...”’ 


At 19 A. 24, p. 665, this case collects the English authorities 
showing that such a refusal was not illegal under English 
common law. Sce also Levering & Garrigues v. Morrin, 
71 F. 2d 284 (CA 2), cert. den., 293 U.S. 594. 


This approach was endorsed in Business Machines. That 
Court noted (228 F. 2d at 558) that there is evidence in 
the legislative history of the Taft-Hartley Act “that the 
secondary strikes and boycotts sought to be outlawed by 
Section 8 (b) (4) (A) were only those which had been un- 
lawful at common law’? (citing references to such legisla- 


7 


tive history). They expressly approved (id. at 557) the 
adoption of the ‘‘ally’’ doctrine by Judge Rifkind, a doc- 
trine never limited at common law to ‘‘farmed out’’ struck 
work. The Court observed, 


‘“‘Nor are those who render such services completely 
uninvolved in the dispute. By doing the work of the 
primary employer they secure benefits to themselves 
at the same time that they aid the primary employer. 
The ally employer may easily extricate himself from 
the dispute and insulate himself from picketing by 
refusing to do that work.’’ 


While the opinions in both cases are understandably di- 
rected at the facts in the cases before the courts, we sub- 
mit that this reasoning is entirely applicable to any struck 
work, farmed out or not. Here, too, the New York pub- 
lishers could ‘‘extricate’’ and ‘‘insulate’’ themselves by 
refusing to do the work (though we reiterate that the Union 
made no such demand or suggestion). 


In Douds, Judge Rifkind observed (75 F. Supp. at 676) 
that, 


‘Tt must be apparent that a construction of the Act 
which outlaws the kind of union activity here involved 
would almost certainly cast grave doubts upon its 
constitutionality’’. 


This observation was approved, sub silentio, in Business 
Machine and can fairly be said, we feel, to have influenced 
the conferees. 


There was, of course, no reference to ‘‘struck work’’ or 
to the ‘‘ally’’ doctrine in the Taft-Hartley Act. In ap- 
proving these decisions, the Congress, nunc pro tune, (at 
least in the area of struck work as distinguished from ‘‘hot 
cargo’’ or non-union goods), approved the use of the com- 
mon law as a key to statutory interpretation. This was a 
response to the frequently noted observation of this and 
other courts that, 
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“this Section 8 (b) (4) (A) and (B) cannot be read or 
applied literally; it must be construed. Of course, in 
an area so wide as is the field of labor relations, there 
are many situations in which the answer to a dispute 
under this section is easily derived by the application 
of such legalistic formulae as ‘<independent contrac- 
tors’’, ‘‘co-employers”’ or ‘‘allies’’. But it is equally 
clear that there is a zone of dispute in which such 
formulae are useless, and the answer must be derived 
by applying the intent of the statute to the facts in the 
case’’. 


Local 24 etc. v. NLRB, 105 U.S. App. D.C. 271, 276, 266 
F. 2d 675, 680; See also Seafarers International Union ete. 
y. NLRB, 105 U.S. App. D.C, 211, 217, 265 F, 2d 585, 591; 
United Steel Workers v. NLRB, 111 U.S. App. D.C. 60, 63, 
994 F. 2d 256, 259; Electrical Workers v. Labor Board, 366 
U.S. 667, 672. 

It is of great significance, we urge, that no distinction 
between ‘‘farmed out’’ struck work, and ‘‘struck work’’ 
as the term is normally understood, is made either by the 
conferees, nor by the decisions on which they relied, nor 
by the secondary and primary authorities on which the 
courts relied. At page 30 of our principal brief we have 
noted that the conferees made no such distinction. During 
the debates, Senator Kennedy, a principal conferee, stated 
(2 Leg. Hist. p. 1195), 


‘Remember that employer B is doing business with 
employer A and assisting him in an economic struggle 
with the union. In most cases employer B is not a true 
neutral’’. 


Congressman Thompson, a conferee, stated without contra- 
diction (2 id. p. 1576) : 


“(Tt has always been the law that a refusal to perform 
struck work is not an unlawful secondary boycott”’. 


Congressman Madden (Indiana), a senior member of the 
House, objected to earlier, more stringent, proposals on 
the ground (2 id., p. 1552) that they might destroy 
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««_.. the long-accepted rights of organized labor to 
protect its membership against the necessity of han- 
dling products manufactured or distributed by .. . com- 


” 


panies engaged in a strike’’. 


Congressman Dent observed (2 id., p. 1481) 


“«”,. an employer who undertakes to do struck work 
or to do business with a struck employer necessarily 
makes an election at that point. If he wishes to avoid 
becoming a party to the labor dispute, he may protect 
himself by simply refusing the work. But if he chooses 
to do the work, he should not be permitted to claim the 
protection of Federal law as a neutral to the dispute’’. 


While the conference was in progress, the Senate con- 
ferees stated (2 id., p. 1884) that they were insisting that 


“The traditional right of workers [not] to handle 
struck goods [be] preserved’’. 


We feel that these excerpts are sufficient to demonstrate 
that both Houses knew the meaning of the term ‘struck 
work’’, knew that it embraced but was not limited to 
‘farmed out struck work’’, and were concerned to protect 
traditional rights in this field. They approved the device 
of reading common law rules into the statute and showed 
an awareness of what those rules were. Thus, the language 
of the conference report, the cases cited therein, and the 
debates on the measure support the reading we urge upon 
the Court. 


The principal evil with which the Congress was concerned 
was the use of union economic power to interfere with 
employee freedom of choice, that is, the use of the boycott 
or picketing against employer B to induce employer A to 
compel his employees into union membership against their 
will. See 2 Leg. Hist. 1523, 1568 (Congressman Griffin), 
2 id. 1197 (Senator Curtis), 2 id. 976 (Senator Goldwater), 
2 id. 1462, 1581 (Congressman Rhodes). It hardly requires 
demonstration that the refusal to process struck work in 
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the circumstances here presented can have no such effect. 
The Neo-Gravure employees were union members, as were 
those of the New York publishers. There was thus no 
object to put pressure on any employer to coerce his em- 
ployees in any respect, and this was the principal evil 
sought to be eliminated by the Congress. The members of 
New York Mailers Union were responding to an entirely 
justified trade union tradition not to assist an employer 
resisting the lawful and justified demands of fellow mem- 
bers of their own organization. The community of interest 
between them could hardly be more immediate, and the 
action of the members was merely a manifestation of those 
considerations of mutual interest and self-help which are 
the essence of trade unionism itself. 


The distinction between the genus ‘‘struck work’’ and the 
species ‘‘farmed out struck work’”’ attempted to be drawn 
by the Board is supported solely by the adventitious cita- 
tion of two cases by the conferees; it is not justified by the 


rationale of those cases, was unknown to the common law, 
has no economic or rational basis, and none is suggested by 
the Board. Two of the cases cited by the Board (at page 
38), Local 810 and Drivers and Chauffeurs do not deal 
with struck work and are completely inapposite. There is 
some language in Employing Lithographers, also cited, 
which looks in another direction. That case, however, dealt 
with the legality of contract language under Section 8 (e), 
rather than with union conduct under Section 8 (b) (4). 
Many of the matters herein urged were not presented to 
that Court, and to the extent that the language of the 
opinion is contrary to the views herein expressed, we re- 
spectfully disagree with it. Toa certain extent, the Court 
of Appeals for the Ninth Cireuit has already done so in 
NLRB v. Lithographers Local 17, F. 2d 51 LRRM 
9093, where that Court held that the Congress did read 
into the Act the common law “cally”? doctrine. We think it 
unfortunate that the respondents in that case coneeded 
(see id. at page 2097) that a general commitment not to 


handle struck work would violate Section 8 (e), a concession 
which, for the reasons set forth in our principal brief and 
here, we are not prepared to make. We trust we have 
shown that that doctrine had a wider scope than that given 
it by the Ninth Circuit, relying on respondents’ concession, 
without further analysis. 


Even were this explicit legislative history wanting, this 
Court and the Board itself have recognized that the Act is 
not to be read literally ; and that this exemption is therefore 
not limited to farmed out struck work. Local 24, ete. v. 
NLRB, 105 U.S. App. D. C. 271, 266 F. 2d 675. Amalga- 
mated Lithographers, 130 NLRB 968, 985. 


On the scale between ‘‘offensive’’ and ‘‘defensive’’ union 
action, which was the standard of the common law, the 
refusal of employees to handle work emanating from an 
employer against whom the union is itself on strike, is far 
on the defensive end of the scale, all the more so where the 
employees do not engage in a general strike against their 


employer and indeed make clear that he is free to process 
the struck product by other means. Sce pet. br. p. 28. 


We thus say that the report of the conferees, the debates 
on the measure, the rationale of the cases on which the 
Congress relied, and the mischief which the Congress sought 
to correct, all demonstrate a Congressional intention not 
to compel union members, against their will, to give aid* 


3We submit that despite the Board’s disclaimer (Bd. br. p. 40) its 
interpretation of the Act and its order materially interfere with the employees’ 
exercise of their Section 502 and Thirteenth Amendment rights to be free 
from involuntary servitude. The exercise of these rights is not limited to 
individual employee action. See N.L.AB. v. Knight Morley Corp, 251 F.2d 
753 (CA 6) (Section 502); Auto, Workers v. Wisconsin Board, 336 U.S. 
245, 251 (Thirteenth Amendment); N.L.R.B, v. National Maritime Union, 
175 F, 2d 686, 692 (CA 2) (Thirteenth Amendment). Moreover, the union, 
as the employees’ statutory representative has not only the right, but the 
affirmative duty to advise them whether, under their employment contract 
they are required to perform particular work, Int. U. Electrical Etc, Workers 
v. N.L.R.B., —— App. D.C. ——, 307 F. 2d 679, 683. The constitutional 
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and comfort to a hostile employer on the facts here present. 
We repeat that in view of the stormy history of this issue, 
discussed at pages 28-29 of our principal brief, it is neces- 
sary to attribute to the Congress either a gross obtuseness 
or a deliberate deception to argue that it intended to return 
to the majority rule in Bedford Cut Stone in the area of 
“¢struck work’? without once saying so. 


CONCLUSION 


For the reasons stated in our opening brief and herein 
we urge that the Board’s order be set aside. 


Respectfully submitted, 


GerHarD P. Van ARKEL 

GeorceE KauFMANN 
1730 K Street, N.W. 
Washington 6, D. C. 


Srwney SuGERMAN 
295 Madison Avenue 
New York 17, New York 


Attorneys for Petitioner 


question therefore turns on the legality of an agreement to exclude struck 
work from the employees’ work tasks. In Los Angeles Mailers Union No. 9 
v. N.L.R.B., No. 16,887 (Oct. 25, 1962) this Court held that such an agree- 
ment is unlawful. In that case it had been urged that the Act did not so 
provide, and the union did not develop the constitutional objections to a 
holding that the union may not by contract reserve the right of its members 
not to handle particular work. A petition for rehearing is being filed this 
day in Los Angeles Mailers presenting these constitutional arguments. Be- 
cause one panel of this Court will not reserve the decision of another panel 
we think it would be inapporpriate to reiterate these arguments here, and 
thus obliquely to urge re-examination of the Los Angeles Mailers decision. 
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JOINT APPENDIX 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
Charge Against Labor Organization Or Its Agents 
Case No. 2-CC-614; Date filed 2-21-61 


1. Labor Organization or its agents against which charge 
is brought 


Name: New York Mailers’ Union No. 6, ITU 
Address: 1 Beekman Street, New York, N. Y. 


The above named organization(s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 


practices within the meaning of section 8(b) and subsections 
(4) (i) (ii) (B) of the National Labor Relations Act, and 
these unfair labor practices are unfair labor practices af- 
fecting commerce within the meaning of the act. 


2. Basis of the Charge (Be specific as to facts, names, ad- 
dresses, plants involved, dates, places, ete.) 


Since on or about February 20, 1961, the above named 
Union has engaged in and induced and encouraged indi- 
viduals employed by New York Herald Tribune, Inc. (Her- 
ald Tribune); New York Mirror, Division of Hearst Cor- 
poration (New York Mirror); New York Journal Ameri- 
can, Division of Hearst Consolidated Publications, Ine. 
(Journal American), and by other persons engaged in com- 
merce and in industries affecting commerce to engage in, 
strikes and concerted refusals in the course of their employ- 
ment to use, process, transport, and otherwise handle and 
work on goods, articles, materials and commodities, and to 
perform services, and has threatened, coerced, restrained 
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Herald Tribune, New York Mirror and Journal American 
and other persons engaged in commerce and in industries af- 
fecting commerce where an object of such conduct is to force 
and require Herald Tribune, New York Mirror, J ournal 
American and other persons to cease using, selling, han- 
dling, transporting and otherwise dealing in the products 
of Neo Gravure Printing Co. subsidiary of Cuneo Press, 
Ine. (Neo Gravure) 300 Boulevard Hast, Weehawken, New 
Jersey, and to cease doing business with Neo Gravure and 
to force and require Neo Gravure to recognize and bargain 
with such labor organization as the representative of their 
employees although such labor organization has not been 
certified as the representative of such employees under the 
provisions of Section 9. 


3. Name of Employer: New York Herald Tribune, Inc., 
New York Mirror, Division of Hearst Corporation, New 
York Journal American, Division of Hearst Consoli- 
dated Publications, Inc. 


4. Location of plant involved (street, city, and state) 
a. 230 West 41st St., New York, N. Y. 
b. 235 East 45th St., New York, N. Y. 
ce. 220 South St., New York, N. Y. 


5. Type of Establishment (Factory, mine, wholesaler, etc.) 
Newspaper Publishers 


6. Identify Principal Product or Service: Daily News- 
papers 


7. No. of Workers Employed: 20,000 


8. Full Name of Party Filing Charge: The Publishers’ 
Association of New York City 


9. Address of Party Filing Charge (Street, City, and 
State: 220 Kast 42nd St., New York 17, N. Y. 


10. Tel. No.: YU 6-2277 
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11. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 


By Donan R. McVay 


(Signature of representative or person asking charge) 


Executive Secretary 
(Title or office, if any) 


Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001) 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


Case No. 2-CC-614 


New York Matters’ Union No. 6, Invernationat Tyro- 
crapHicaL Union, AFL-CIO (New York Herarp Tri- 
BUNE, Inc., et al) 

and 


Tre PusuisHers Association oF New York Crry 


Complaint and Notice of Hearing 


It having been charged by The Publishers Association of 
New York City, herein called Association, that New York 
Mailers’ Union No. 6, International Typographical Union, 
AFL-CIO, herein called Respondent, has engaged in, and 
is engaging in certain unfair labor practices affecting 
commerce as set forth and defined in the National Labor 
Relations Act, as amended, 29 U.S.C. Sec. 151, et seq., 
herein called the Act, the General Counsel of the National 
Labor Relations Board herein called the Board, on behalf 
of the Board, by the undersigned Regional Director of the 
Second Region, pursuant to Section 10(b) of the Act and 
the Board’s Rules and Regulations—Series 8, Section 
102.15, hereby issues this Complaint and Notice of Hearing 
and alleges as follows: 


1. The original charge was filed by Association on Feb- 
ruary 21, 1961, and served on Respondent on February 21, 
1961. 


2. a. Association, with its principal office and place of 
business at 220 Bast 42nd Street, New York, New York, 
at all times material herein, has been an Association of 
Employers engaged in publishing of daily and Sunday 
newspapers in and around New York City. Association 
performs the function, inter alia, of negotiating and execut- 
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ing collective bargaining agreements on behalf of its em- 
ployer members, with labor organizations, including Re- 
spondent. 


b. At all times material herein, New York Herald Tri- 
bune, Inc., New York Mirror, Division of Hearst Corpora- 
tion and New York Journal American, Division of Hearst 
Consolidated Publications, Inc., have been employer-mem- 
bers of Association. 


3. a. At all times material herein, New York Herald Tri- 
bune, Inc. (herein called Tribune) has been a corporation 
duly organized under and existing by virtue of the laws of 
the State of New York. 


b. At all times material herein, Tribune has maintained 
its principal office and place of business at 230 West 41st 
Street, New York, New York, where it is engaged in the 
business of printing and publishing a daily and Sunday 
newspaper. 


4. a. At all times material herein, New York Mirror 
(herein called Mirror) has been a Division of Hearst Cor- 
poration, a corporation duly organized under and existing 
by virtue of the laws of the State of Delaware. 


b. At all times material herein, Mirror has maintained 
its principal office and place of business at 235 East 45th 
Street, New York, New York, where it is engaged in the 
business of printing and publishing a daily and Sunday 
newspaper. 


5. a. At all times material herein, New York Journal 
American (herein called Journal American) has been a 
Division of Hearst Consolidated Publications, Inc., a cor- 
poration duly organized under and existing by virtue of the 
laws of the State of Delaware. 


b. At all times material herein, Journal American has 
maintained its principal office and place of business at 220 
South Street, New York, New York, where it is engaged in 
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the business of printing and publishing a daily and Sunday 
newspaper. 


6. a. During the past year, Herald Tribune, Mirror and 
Journal American, each, in the course and conduct of their 
publishing operations, held membership in or subscribed 
to various interstate news services, including, inter alia, 
the Associated Press and the United Press International, 
published various syndicated features, advertised nation- 
ally-sold products, caused newsprint, inks, and other goods 
and materials to be transported to them in interstate com- 
merce directly from states of the United States other than 
the State of New York, published newspapers and caused 
them to be delivered in interstate commerce directly to pur- 
chasers in states of the United States other than the State 
of New York and derived gross revenue from said publish- 
ing operations in excess of $500,000. 


b. At all times material herein, Herald Tribune, Mirror 
and Journal American, respectively, have included maga- 
zine sections entitled ‘‘Today’s Living,’’ ‘‘New York Mir- 
ror Magazine,”’ and ‘‘The American Weekly,’’ as part of 
their Sunday editions. 


7. Association, Herald Tribune, Mirror and Journal 
American are now and have been at all times material 
herein, persons engaged in commerce and in an industry 
affecting commerce within the meaning of Sections 2(1), 
(6) and (7), and 8(b) (4) of the Act. 


8. a. Neo-Gravure Printing Company (herein called Neo- 
Gravure), a subsidiary of Cuneo Press, Inc., with its prin- 
cipal office and place of business in Weehawken, New Jer- 
sey, at all times material herein, has been engaged in the 
printing business. 


b. At all times material herein, Neo-Gravure has engaged 
in the printing of ‘‘Today’s Living’’ for Tribune, ‘‘New 
York Mirror Magazine” for Mirror, and “‘The American 
Weekly” for Journal American. 
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9. Neo-Gravure is and has been at all times material 
herein, a person and a producer within the meaning of 
Section 2(1) and 8(b) (4) of the Act. 


10. Respondent is and has been at all times material 
herein, a labor organization within the meaning of Section 
2(5) of the Act. 


11. Since in or about the month of February 1961, Re- 
spondent has been engaged in a labor dispute with Neo- 
Gravure. 


12. Since on or about February 20, 1961, Respondent has 
engaged in, and by requests, appeals, orders, directions, 
instructions and other means, has been inducing and en- 
couraging individuals employed by Herald Tribune, Mirror 
and Journal American, to engage in strikes and refusals in 
the course of their employment, to use, process, transport 
and otherwise handle and work on any goods, articles, mate- 
rials and commodities, and to perform services for their 
respective employers, and have threatened, coerced and 
restrained Herald Tribune, Mirror and Journal American. 


13. Respondent engaged in the acts and conduct set forth 
above in paragraph 12 with objects as follows: 


(a) To force and require Herald Tribune, Mirror and 
Journal American to cease using, selling, handling, trans- 
porting and otherwise dealing in the products of, and to 
cease doing business with, Neo-Gravure. 


(b) To force and require Neo-Gravure to recognize and 
bargain with Respondent as the representative of em- 
ployees of Neo-Gravure. 


14. By the acts described above in paragraphs 12 and 13 
and by each of said acts, Respondent did engage in and is 
engaging in unfair labor practices affecting commerce with- 
in the meaning of Section 8(b)(4)(i) and (ii)(B) and 
Section 2(6) and (7) of the Act. 
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15. The acts of the Respondent described above in para- 
graphs 12 and 13, occurring in connection with the opera- 
tions of the Association, Herald Tribune, Mirror and Jour- 
nal American described above in paragraphs 2 through 7, 
have a close, intimate, and substantial relation to trade, 
traffic and commerce among the several states, and tend to 
lead to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 


Pease Take Notice that on the 27th day of March, 1961, 
at 9:30 am., at 745 Fifth Aveue, in the City and State of 
New York, a hearing will be conducted before a duly desig- 
nated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Complaint, 
at which time and place you will have the right to appear 
in person, or otherwise, and give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondent shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an answer 
to the said Complaint within ten (10) days from the service 
thereof, and that unless it does so all of the allegations in 
the Complaint shall be deemed to be admitted to be true and 
may be so found by the Board. 

Dated at New York, New York, this 28th day of Febru- 
ary 1961. 

s/ Ivan C. McLxon, Regional Director 
National Labor Relations Board 
745 Fifth Avenue 
New York 22, New York 
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Amended Answer of Respondent 


Respondent New York Mamers’ Union No. 6, herein 
called the Union, by its attorney, Sidney Sugerman, amends 
its Answer to the Complaint as follows: 


1. The Union denies each and every allegation contained 
in paragraph enumerated ‘‘12’’ of the Complaint, except 
that it admits that from February 20 to about 4 p.m. on 
February 24, 1961, it informed employees represented by 
it in the mail rooms of Herald Tribune, Mirror, and Jour- 
nal American that they need not and should not in the 
course of their employment there handle such magazine 
sections described in the Complaint as may have entered 
or should enter said mail rooms on deliveries from Neo- 
Gravure effected on and after February 20, 1961, and so 
long as the Union should continue its then pending strike 
against Neo-Gravure for the latter’s unfair labor practices. 


2. The Union denies each and every allegation contained 
in paragraphs enumerated ‘‘13”’, ‘“14”’, and ‘*15”’. 


Wuererore, respondent Union demands dismissal of the 
Complaint. 


Dated: New York, New York, March 13, 1961. 


Srwvey SuGERMAN 
Attorney for Respondent Union 
New York Mailers’ Union No. 6 
Office and P.O. Address 
295 Madison Avenue 
New York 17, N. Y. 

IR-698 

New York, N. Y. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 2-CC-614 


New York Mamers’ Union No. 6, INTERNATIONAL Tyro- 
crapuicaL Union, AFL-CIO (New York Herald Tri- 
bune, Inc., et al.) 

and 
Tur PusuisHers Association or New York Crry 


George Turitz, Esq., of New York, N. Y., for the General 
Counsel. 

Sidney Sugerman, Esq. and Eugene F. Ginsberg, Esq., of 
New York, N. Y., for the Respondent. 

Andrew L. Hughes, Esq., of New York, N. Y. for The Pub- 
lishers Association of New York City. 


John B. Siefken, Esq., of New York, N. Y., for New York 
Mirror, Journal American and American Weekly 


Frank H. Ingram, of Chicago, Ill., for Cuneo Press, Ine. 


Before: Ramey Donovan, Trial Examiner. 


Intermediate Report 
STATEMENT OF THE CASE 


Pursuant to a complaint of the General Counsel and 
answer of Respondent the above matter was heard by me 
in New York City on April 3 and 4, 1961. The complaint 
alleged that since February 20, 1961, Respondent has en- 
gaged in strikes and has induced individuals employed by 
Herald Tribune, Mirror, and Journal American to engage 
in strikes and refusals to work or to perform services and 
has threatened, coerced, and restrained Herald Tribune, 
Mirror, and Journal American with objects of forcing 
Herald Tribune, Mirror, and Journal American to cease 
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doing business with Neo-Gravure Printing Company and 
to force Neo-Gravure to recognize and bargain with Re- 
spondent as the representative of employees of Neo-Gra- 
vure, all in violation of Section 8(b) (4) (i) (ii)(B) of the 
Act. The answer denied the commission of unfair labor 
practices. 


J. Tue Business oF THE EMPLOYER 


The Publishers Association of New York City with its 
principal office in New York City is an association of em- 
ployers engaged in publishing daily and Sunday newspapers 
in and around New York. The Association, among other 
functions, negotiates and executes collective bargaining 
agreements on behalf of its employer members with labor 
organizations, including Respondent. 


New York Herald Tribune, Inc., New York Mirror, Divi- 
sion of Hearst Corporation, and New York Journal Amer- 
ican, Division of Hearst Consolidated Publications, Inc., 
are members of the aforementioned Association. Herald 
Tribune, Mirror, and Journal American are in the business 
of printing and publishing daily and Sunday newspapers 
in New York City. In the course of their business the 
aforenamed companies hold membership in or subscribe to 
various interstate news services, including the Associated 
Press and the United Press International, publish syndi- 
cated features, advertise nationally-sold products, cause 
newsprint, inks, and other materials to be transported to 
them from outside New York State, publish newspapers 
and cause them to be delivered to purchasers outside New 
York State and derive gross annual revenue from said pub- 
lishing operations in excess of $500,000. These publishing 
companies are engaged in commerce within the meaning 
of the Act. 


I. Tae Lasor Orcanization INVOLVED 


The Respondent Union is a labor organization within the 
meaning of the Act. 
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TI. Tue Autecep UNFAIR Laxsor PRACTICE 


Neo-Gravure Printing Company, a subsidiary of Cuneo 
Press, Inc., has its principal office and place of business in 
Weehawken, New Jersey, where it is engaged in the print- 
ing business. Neo-Gravure at all times material to this 
case has been engaged in printing certain Sunday supple- 
ments for the newspapers heretofore mentioned. It prints 
“Today’s Living’’ for the Herald Tribune, the ‘‘New York 
Mirror Magazine”? for the Mirror, and ‘‘The American 
Weekly” for the Journal American and delivers these sup- 
plements to the above-mentioned newspapers in New York 
City. 

Respondent is the collective bargaining representative of 
the mailroom employees of the Herald Tribune, the Mirror, 
and the Journal American and has a contract with the As- 
sociation, heretofore mentioned, of which the newspapers 
are members. In general, the work of the mailroom em- 
ployees is to handle and assemble and to arrange for the 
mailing or shipping of the various newspapers. The Sun- 
day supplements are inserted into the Sunday newspapers 
by the mailroom employees although they likewise arrange 
the dispatching of the supplements to certain dealers for 
insertion by the latter. The mailroom operation is of an 
integrated nature with employees performing various tasks 
throughout the week with respect to both the Sunday and 
daily newspapers. A certain amount of the mailroom work 
pertaining to the Sunday supplements is performed well in 
advance of the time when the newspaper reaches the reader 
since papers are shipped overseas and to various parts of 
the United States. 


For several months prior to February 20, 1961, and 
continuing at the time of the instant hearing there has been 
a dispute between Neo-Gravure and Respondent. On Feb- 
ruary 20, 1961, Respondent filed a charge of unfair labor 
practice in Case No. 22-CA-849 against Neo-Gravure un- 
der Section 8(a) (1) and (5) of the Act in the Board’s New- 
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ark, New Jersey, Regional Office. In substance, the afore- 
said charge alleged an unlawful refusal to bargain in that 
Neo-Gravure, after recognizing the Union, unlawfully with- 
drew recognition and refused to bargain in good faith. 


On the evening of February 13, 1961, the Union held what 
the president, Laura, described as a general body meeting. 
Such a meeting would include all the members in the area 
who worked at the various establishments where the Union 
was the bargaining agent. <A strike against Neo-Gravure 
was voted at this meeting. Laura informed representa- 
tives of the Publishers Association that the situation be- 
tween the Union and Neo-Gravure was not very promising. 
Laura, in speaking to one of the Association representa- 
tives, Camp, advised him to have the various newspapers 
get the Sunday supplements into their plants before the 
strike. Laura also told Camp that ‘‘we’’ would not handle 
work that came out of Neo-Gravure after the strike started. 
In the week prior to February 20 Laura told Taylor, fore- 
man of the mailroom at the Journal American and a mem- 
ber of the Union, that the strike against Neo-Gravure 
would commence on Monday and that Taylor should tell 
Smith, circulation manager of the Journal American, to get 
everything in the plant before the weekend and that the 
Union would handle material that came in before the strike. 
Laura told Smith on February 16 that he should get in the 
supplements as soon as possible because when the strike oc- 


1 During the course of the hearing Respondent sought an adjournment in 
order to file a motion with the General Counsel in Washington, D. C., under 
Sec. 102.33 of the Board’s Rules and Regulations, to consolidate the instant 
caso with Caso No. 22-CA-849. The Trial Examiner refused to adjourn the 
hearing for the above purpose but upon completion of the evidence in the instant 
ease the Trial Examiner stated that he would not formally close the 
record until Respondent had had an opportunity to file its motion with the 
General Counsel and the General Counsel had made a ruling on said motion. 
Subsequently, on April 7, 1961, within the period specified by the Trial Exam- 
iner, Respondent filed the aforesaid motion. On May 5, 1961, tho General 
Counsel denied Respondent’s request that the General Counsel taxe action to 
consolidate the cases. Tho instant hearing thereupon formally closed pursuant 
to the previously announced ruling of the Trial Examiner. 
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eurred at Neo-Gravure ‘‘our men’’ would not handle the 
work. Foreman Taylor told Smith on February 17 that he 
had received instructions from the Union that the mailers 
would not handle any ‘‘American Weekly’’ that came to the 
plant after the strike started. Smith therefore arranged to 
secure the Sunday supplements before the strike occurred 
and had no problem thereafter.* 


Zwick, circulation manager of the Herald Tribune, testi- 
fied credibly that on February 18, Collins, treasurer of the 
Union, told him that if there was a picket line at Neo- 
Gravure Zwick would not be able to get any copies of 
“Today’s Living’’ into his plant but that the mailers 
would handle supplements already in the Tribune plant. 
Collins said that the mailers would not handle the balance 
of ‘““Today’s Living’’ if there was trouble on Monday. 


The strike commenced at Neo-Gravure at 4 a.m. on Mon- 
day, February 20. Zwick spoke to Laura at about 5 p.m. 
on February 20 and said he had a couple of trucks en route 
with ‘“‘Today’s Living.”’ Zwick asked Laura if the mailers 
would handle this work. Laura said they would not because 
it was struck work and they were invoking the struck work 
provision of the contract.° When some Sunday supple- 
ments from Neo-Gravure arrived at the Herald Tribune’s 
platform on February 20, the mailroom employee to whom 
the work was assigned told the foreman that he would not 
handle the work because his Union had told him it was 
struck work. 


2 Ag we shall sce the strike started February 20. A restraining order was 
secured by the General Counsel from the Federal District Court on February 24 
with respect to alleged secondary boycott activity. 


3 Section 37 of the contract between the Publishers and the Union states that 
each party is mindful of the ‘chistorie rights’? of the other and both desire 
“¢to preservo these rights to the greatest possible extent.’’ ‘¢Both parties, 
however, also are mindful of new public law which bears on labor-management 
relations. . . Insofar as possible without violation or circumvention of law, 
the publishers recognize the Union’s position in regard to union jurisdiction, 
union security, and the Union’s position on the handling of struck work and 
are determined not to provoke disputes with respect to such matter... .’’ 
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On February 20 the circulation manager of the Mirror, 
Potts, asked Laura whether the mailers at the Mirror 
would handle the supplements received from Neo-Gravure. 
Laura said, no. Potts then asked what the union position 
would be if the supplements were printed elsewhere and 
not by Neo-Gravure. Laura queried if Potts was refer- 
ring to Alco as another source of printing and Potts said 
he was. Laura then stated that he had checked this aspect 
with his attorneys and the mailers would handle the sup- 
plements if they were printed by Alco rather than by Neo- 
Gravure.* 


In his testimony Laura stated that prior to his conversa- 
tion with Potts, MacCauley, vice president of Alco, had 
spoken to him. MacCauley had said that he had a call 
regarding Aleo doing some work for the Mirror. After 
consultation, Laura had told MacCauley that the mailers 
would handle work performed directly by Alco for the 
Mirror. On Monday night, February 20, the Mirror’s mail- 
ers in Brooklyn did not handle the Sunday supplements. 
The chapel chairman of the Union in the Brooklyn plant 
said that the mailers would not handle the work because 
they had been so instructed by their representatives who 
had told them that it was struck work.‘ At the hearing 
Laura acknowledged that at the Mirror and at the Herald 
Tribune the mailers had refused to handle supplements 
that had come from Neo-Gravure after the strike’s incep- 
tion.° 

3 Aleo Gravure Publications is a printing establishment and a competitor 
of Neo-Gravure. The Respondent Union represents the Alco employees, 


4Chapel chairman is the designation used by Respondent Union to denote a 
person that corresponds in other unions to 2 shop chairman. 


5 There is in the record a stipulation of the parties that agents of the Herald 
Tribune, the Mirror, and the Journal American directed mailers in their employ 
to handle Sunday supplements and the mailers refused to do so, The evidence 
in the record is in accord with this stipulation except that in the case of the 
Journal American the matter never came to a head. After the mailers employed 
by that paper had received their instructions from the Union that they were 
not to handle Neo-Gravure work that came from the latter company after 
February 20, the Journal American secured a supply of supplements prior to 
the strike. This factor together with the restraining order of February 24 
obviated any actual refusal to work at the Journal American. 
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ConcLusions 


After careful consideration of the evidence and the con- 
tentions of the parties, I find that the Respondent has vio- 
lated Section 8(b) (4) (i) (ii) (B) of the Act. 


Respondent in its primary dispute with Neo-Gravure 
used two strings in its bow. The strike and the picketing 
at the Neo-Gravure plant had the potentiality, if the picket 
line was honored by the other employees of Neo-Gravure, 
most or all of whom were apparently members of other un- 
ions, of shutting off production of the Sunday supplements 
at their source. However, potentially, and actually as it 
turned out, the primary strike might not and did not accom- 
plish the desired effect. The second string in Respondent’s 
bow had been readied concurrently with the first. The 
union members had been instructed that no struck work, 
work that came from the Neo-Gravure plant after the com- 
mencement of the strike, was to be handled at the news- 
paper publishers’ plants. Such an instruction, in my opin- 


jon, envisaged what did occur, namely that the production 
of supplements by Neo-Gravure would continue and that the 
supplements would come to the newspapers for their cus- 
tomary handling by the mailer employees of the news- 
papers. 


Respondent contends that an object of its conduct was not 
to force or require the newspapers to cease doing business 
with Neo-Gravure or to cease handling Neo-Gravure’s prod- 
ucts. The instruction and the refusal to handle Neo-Gra- 
vure supplements is said to be attributable solely to Re- 
spondent’s policy not to handle struck work. This tradi- 
tional policy is, it is claimed, recognized in the contract 
with the Publishers Association of which the instant news- 
papers are members. 


The aforementioned contract clause is not in issue in the 
ease except insofar as Respondent has invoked it in its 
defense. The pertinent section of the contract dealing with 
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struck work is prefaced by the phrase, ‘‘Insofar as possible 
without violation or circumvention of law, the Publishers 
recognize the Union’s position . . . on the handling of struck 
work and are determined not to provoke disputes with 
respect to such matters.’’ It is apparent, in my opinion 
that several constructions of this clause are possible. On the 
one hand the clause may be so qualified that has no appli- 
cability to the instant situation or it may be that the Pub- 
lishers have not failed to recognize the Union’s position on 
struck work and have been and are determined not to pro- 
voke disputes with respect to such matters. On the other 
hand, if the Publishers’ recognition of the union struck 
work position is in effect an understanding or an agreement 
that the Union is not expected or obliged to handle struck 
work, I am unable to see how this would constitute a valid 
defense in the instant case.* There is no ‘‘farmed out’’ 
work or ‘‘ally’’ situation herein and I find no primary dis- 
pute between the Respondent and the newspapers. 


The failure of the Respondent to have said in so many 
words to the newspaper publishers that they should cease 
doing business with Neo-Gravure is not dispositive of the 
question of object. I also find unconvincing the assertion 
that Respondent was indifferent to whether or not the 
Publishers continued doing business with Neo-Gravure and 
that Respondent in fact would have been satisfied if the 
Publishers continued to do business with that company 
with the assistance of employees who were not members of 
the Respondent. Of course it is true that some persons 
react almost automatically to picket lines or to the phrase 
or actuality of ‘struck work.’’ But Respondent in my opin- 
ion, was refusing to handle Neo-Gravure “‘struck work’’ 
not because of that factor in itself. The reaction of a union 
and its members to struck work is ultimately based on the 


6C£, Amalgamated Lithographers (The Employing Lithographers, a Division 
of the Graphic Arts Employers Association), 130 NLRB No. 102; Amalgamated 
Lithographers (Employing Lithographers of Great Miami, Florida), 130 NLRB 
No. 107. 
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sympathy, solidarity, or common purpose that union mem- 
bers espouse toward a situation or a dispute that may not 
involve them directly but which involves a contest of their 
fellow unionists or fellow workers. Here, Respondent was 
engaged in a dispute with Neo-Gravure. Respondent be- 
lieved that it should be the bargaining representative at 
Neo-Gravure and that that Company was producing work 
that should have been produced under the aegis of Respond- 
ent and its members. The refusal to handle the Neo-Gra- 
vure products at the newspapers was meaningless unless 
it had as an object the rendering of assistance to Respond- 
ent in its primary dispute. Such assistance could most 
obviously come if the refusal to handle the struck work 
caused the newspapers to exert economic pressure upon 
Neo-Gravure to settle its dispute with Respondent. The 
leverage of the newspaper publishers with Neo-Gravure 
was either to threaten to or to actually cease doing business 
with Neo-Gravure. If the Publishers continued to pur- 
chase the Sunday supplements from Neo-Gravure, there 
would be no pressure upon the latter to reach agreement 
with the Union at its plant. This would be true whether 
the Publishers simply accumulated supplements on their 
premises with no employees to handle or to mail them or 
whether supervisors or office clericals or other employees 
performed the mailers’ work. I am convinced that Re- 
spondent’s refusal to handle Neo-Gravure work at the pub- 
lishers’ premises was to confront the latter with either actu- 
al or prospective economic loss. The expectative reaction on 
the Publishers’ part would be to secure other sources for the 
printing of the supplements and thus obviate the problem 
inherent in doing business with Neo-Gravure when the 
mailers were refusing to handle work coming from the 
latter.” 


7 Respondent’s advance warning to the Publishers to secure their supplements 
before the strike may well be regarded as a considerate action, But even thus 
regarded, it had the same impact potential, if not greater, than would the 
refusal to handle work without warning. To say to a person, eat a good meal 
today because Monday you will have no food, may be as effective as to wait 
until Monday and then state you have eaten your last meal. 
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It is likewise my opinion that the evidence establishes 
that an object of Respondent’s conduct was to force or 
require Neo-Gravure to recognize and bargain with Re- 
spondent as the representative of its employees. Since the 
direct issue of whether or not there was an unlawful re- 
fusal to bargain on the part of Neo-Gravure is involved in 
another case, heretofore mentioned, my conclusion here is 
not intended to pass upon the question of whether or not 
Neo-Gravure was legally obligated to recognize and to 
bargain with Respondent or whether or not Neo-Gravure 
ever recognized Respondent or withdrew recognition from 
Respondent or bargained with Respondent or refused to 
bargain. The instant evidence persuades me that an object 
of the instant conduct in aid of the primary dispute be- 
tween Respondent and Neo-Gravure was to require the 
latter to recognize or to continue to recognize and to bar- 
gain with Respondent within the meaning of paragraph 
(B) of Section 8(b) (4) (i) (ii). 


IV. Tue Remepy 


Having found that Respondent has engaged in certain 
unfair labor practices, it will be recommended that it cease 
and desist therefrom and take certain affirmative action to 
effectuate the policies of the Act. 


The Respondent’s position with respect to handling or 
working on struck work is a basic one. Respondent’s presi- 
dent referred to struck work as ‘‘dirt’’ and it is apparent 
that the Union’s policy is not to handle such work. The 
contract in evidence between the Publishers Association 
and the Respondent refers to the Publishers’ recognition 
of the ‘‘Union’s position on the handling of struck work.”’ 
It is clear in total context what that position is. In view 
of these considerations the involvement of but three news- 
paper publishers in the instant case is attributable solely 
to the fact that others did not have the same business rela- 
tionship with a particular company, Neo-Gravure. There 
is a reasonable basis to conclude that if there had been or 
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would be a primary dispute with some other company and 
a strike ensued the basic policy of not handling struck 
work at other places of employment would be applicable 
and operative. 


Concuusions oF LAw 


1. New York Mailers’ Union No. 6, International Typo- 
graphical Union, AFL-CIO, is a labor organization within 
the meaning of the Act. 


9°. New York Herald Tribune, Inc., New York Mirror, 
Division of Hearst Corporation, and New York Journal 
American, Division of Hearst Consolidated Publications, 
Ine., and American Weekly, Division of Hearst Publishing 
Company, Inc., are persons engaged in commerce and in an 
industry affecting commerce within the meaning of the Act. 


3. By engaging in and by inducing and encouraging in- 
dividuals employed by the above-named persons to engage 
in a strike and a refusal in the course of their employment 
to handle and to perform services on Sunday supplements 
printed by Neo-Gravure Printing Company and by threat- 
ening, restraining, and coercing the persons named before 
in paragraph 2 hereof with an object of forcing and requir- 
ing such persons to cease doing business with Neo-Gravure 
Printing Company and to force and require the latter 
named Company to recognize and bargain with Respondent 
as the representative of Neo-Gravure Printing Company’s 
employees, Respondent has engaged in unfair labor prac- 
tices within the meaning of Section 8(b) (4) (i) and (ii) (B) 
of the Act. 


4. Said unfair labor practices affect commerce within the 
meaning of Section 2(6) and (7) of the Act. 
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RECOMMENDATIONS 


Upon the basis of the foregoing findings and conclusions 
and upon the entire record in the case, it is recommended 
that Respondent, its officers, representatives, agents, suc- 
cessors, and assigns shall: 


1. Cease and desist from: 


(a) Inducing or encouraging any individual employed 
by any person engaged in commerce or in an industry af- 
fecting commerce, including employees of New York Her- 
ald Tribune, Inc., New York Mirror, Division of Hearst 
Corporation, and New York Journal American, Division of 
Hearst Consolidated Publications, Inc., and American 
Weekly, Division of Hearst Publishing Company, Inc., to 
refuse, in the course of his or their employment, to use or 
handle materials or products, or to perform services on 
materials or products with an object of forcing or requir- 
ing any person, including New York Herald Tribune, Inc., 
New York Mirror, Division of Hearst Corporation, New 
York Journal American, Division of Hearst Consolidated 
Publications, Inc, and American Weekly, Division of 
Hearst Publishing Company, Inc., to cease doing business 
with any other person, including Neo-Gravure Printing 
Company, or to cease handling or otherwise dealing in the 
products of any other producer, processor, or manufac- 
turer, including Neo-Gravure Printing Company, or, with 
an object of forcing or requiring Neo-Gravure Printing 
Company to recognize or bargain with Respondent as the 
representative of its employees unless Respondent has been 
certified as the representative of such employees. 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 


(a) Post at its office, place of business and meeting place, 
copies of the notice attached hereto and designated Ap- 
pendix. Copies of said notices, to be furnished by the Re- 
gional Director for the Second Region, shall, after being 
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duly signed by Respondent’s representative, be posted by 
Respondent immediately upon receipt thereof and main- 
tained by it for a period of 60 consecutive days thereafter 
in conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken to insure that said notices are not altered, de- 
faced, or covered by any other material; 


(b) Mail to the Regional Director for the Second Region 
signed copies of said notices, attached hereto, for posting, 
the companies willing, at the mailroom premises of New 
York Herald Tribune, New York Mirror, and New York 
Journal American. The posting to be for 60 consecutive 
days at all locations where notices to employees are cus- 
tomarily posted. Copies of the notice shall be furnished by 
the Regional Director; 


(c) Notify the Regional Director for the Second Region 
within 20 days from the receipt of the Intermediate Report 
what steps it has taken to comply herewith. 


It is further recommended that unless Respondent shall 
within 20 days from the date of receipt of this Intermediate 
Report notify the aforesaid Regional Director in writing 
that it will comply with the foregoing recommendations, the 
National Labor Relations Board issue an order in accord- 
ance with the above recommendations. 


Dated at Washington, D. C. 


Ramey Donovan 
Ramey Donovan 
Trial Examiner 
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APPENDIX 
NOTICE 


PuRSUANT TO 
Tur RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National National Labor Relations Board and in 
order to effectuate the policies of the National Labor Rela- 
tions Act, we hereby notify you that: 


WE Wr Nor induce or encourage any individual em- 
ployed by any person engaged in commerce or in an 
industry affecting commerce, including employees of 
New York Heratp Trisune, New York Mirror, and 
New York Journat AmenicaN to refuse in the course of 
his employment, to use or handle materials or products 
or to perform services on materials or products, in- 
cluding Sunday supplements, with an object of forcing 
or requiring any person, including New York Heravp 
Trpune, New York Mirror, New York Journat AMER- 
1can, to cease doing business with any other person, 
including Neo-Gravure Printing Company, or to cease 
handling or otherwise dealing in the products of any 
other producer or processor, including Neo-Gravure 
Printing Company and its printed Sunday supplements, 
We also will not engage in any of the above described 
conduct with an object of forcing or requiring Neo- 
Gravure Printing Company to recognize or bargain 
with us as the collective bargaining representative of 
its employees unless we have been certified as the rep- 
resentative of such employees by the National Labor 
Relations Board. 


New York Marers’ Union No. 6, 
INTERNATIONAL TYPOGRAPHICAL 
Union, AFL-CIO 

(Labor Organization) 


(Representative) (Title) 
This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 
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Respondent's Exceptions 


Respondent Union, reserving and reiterating each and 
every exception to the respective rulings of record by the 
Trial Examiner adverse to respondent upon objections and 
motions made at the hearing, and to the ruling of the Gen- 
eral Counsel issued May 5, 1961, denying respondent’s 
motion to transfer Case No. 22-CA-849 to Region 2 and 
to consolidate the same with the instant case, hereby states 
and enumerates its further exceptions, as follows, to the 
Trial Examiner’s Intermediate Report and recommended 
order: 


1. Excepts to the failure to find, in conjunction with 
footnote 3, IR, p. 3, ll. 56-64 that said contract (Respond- 
ent’s Exhibit 1), by virtue of Section 6 as well, excluded 
“the handling of struck work’’ from the ‘cwork contem- 
plated in this agreement”’ in the course of mailers’ em- 
ployment by the publishers. 


2. Excepts to the failure to find, in connection with the 


conversations recited in IR, p. 4, ll. 3-9 and 12-15, con- 
cerning ‘‘Alco as another source of printing,’’ that the 
Mirror spontaneously and voluntarily originated the in- 
quiries of Alco and the respondent only as a ‘¢sound busi- 
ness precaution’’ of establishing ‘‘an alternative source”’ 
of supply against the eventuality that, in face of respond- 
ent’s primary strike against Neo, the latter ‘¢would not be 
able to produce the magazine’’ at all for the Mirror (TR, 
pp. 154-6), and not because of any suggestion or act on 
the Union’s part (Id., pp. 61, 75, 137-8, 152). 


3. Excepts to the failure to find that the Union did not 
tell or instruct non-union mailer ‘“‘extras’’ or other available 
individuals employed by the publishers, and qualified to do 
the work, to refuse to handle the struck work; but that in 
fact the Union was willing and proposed that the publishers 
should assign that work to said mailer ‘‘extras’’ and other 
qualified individuals; alternatively, that they should have 
Neo deliver the supplements to the distributing news- 
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dealers and wholesalers directly for insertion without entry 
of the struck work into the mail rooms (TR, pp. 62, 95, 
99-100, 102, 104-5, 107-11, 114-15, 118, 133-4, 149) ; and that, 
in all events, the Union members would continue, without 
interruption or interference, to perform all their other work 
assignments, including services supplemental and _ inci- 
dental to the handling of the struck work by others (TR, pp. 
69, 71-2, 78, 82, 132). 


4, Excepts to the conclusion that respondent threatened, 
restrained and coerced the publishers (Conclusion of Law 
+3, LR. p. 7, 1. 25-27) and that it violated § 8(b) (4) (ii) (B) 
(id. :1.R. p. 4, 1. 27-29) in the absence of any evidence as 
to actual threats, restraint or coercion, and in the absence 
of specific findings as to the acts constituting said violation. 


5. Excepts to the failure to find that the complaint did 
not allege with sufficient particularity the acts constituting 
threats, restraint and coercion purportedly committed by 
respondent contrary to § 101.8 of the Board’s Statements 
of Procedure, § 102.15 of its Rules and Regulations, Section 
5 of the Administrative Procedure Act and the Due Proc- 
ess Clause of the Fifth Amendment. 


6. Excepts to the conclusory finding (L.R., p. 4, ll. 27-9) 
that respondent violated the Act as specified, and to the 
failure to find that it did not violate the same. 


7. Excepts to the conclusory finding (LR., p. 5, Il. 2-4) 
that no struck work from Neo was to be handled at the 
publishers’ plants, and to the failure to find that only 
respondent’s members were not to handle it there. 


8. Excepts to the conclusory finding (IR, p. 5, ll. 19-36 and 
fn. 6 citations, ll. 60-3) as to the meaning, effect and de- 
fensive validity of the contract clause regarding ‘struck 
work,’’ (a) especially when read with Section 6 of the con- 
tract; (b) particularly to the conclusory finding at Il. 35-6 
that there is ‘‘no primary dispute between the Respondent 
and the newspapers”; (c) to the failure to find that re- 


26 


spondent was and is engaged in a primary dispute with the 
publishers by way of a protected primary activity relating 
exclusively to the mailers’ job duties and work require- 
ments ‘‘contemplated in (the collective bargaining) agree- 
ment?’ between the parties, which neither expressly nor 
impliedly binds or causes the publishers to cease or refrain 
from handling, using, selling, transporting or otherwise 
dealing in any of the products of any other employer, or to 
cease doing business with any other person; and (d) to the 
failure to find that, by the publishers crossing respondent’s 
picket line at Neo and entering upon its premises, and 
otherwise communicating and arranging with Neo before 
and after the strike started, to assure and obtain continued 
supply of the struck work, said publishers became ““allies’”’ 
of Neo, united in interest with it in the primary dispute and 
shorn of any claim of neutrality therein. (TR pp. 66, 135, 
151, 154.) 


9. Excepts to each and every conclusory negative finding 
(IR, p. 5, ll. 39-45) as to what is ‘‘not dispositive’? and is 
“<unconvineing’’ on the ‘‘question of object,’’ in the absence 
of any affirmative evidence whatever as to ‘object”’ ad- 
duced by the General Counsel to support his burden of 
proof thereon [Statements of Procedure, See. 101.10(b)], 
and in the absence of any specific findings of evidentiary 
fact based upon consideration of the whole record or any 
cited portions thereof and supported by and in accordance 
with the preponderance of the reliable, probative, and sub- 
stantial evidence Jd., LMRA § 10(e) ; APA § 7. 


10. Excepts to the presumptuous, irrelevant, and vacuous 
conclusory findings (IR, p. 5, ll. 45-52), having no founda- 
tion in any evidence of record or in any authoritative socio- 
economic studies, as to individual, mass, and institutional 
motivations with reference to ‘‘struck work.’’ 


11. Excepts to the conclusory findings (IR, p. 5, Il. 54-7) 
that respondent ‘‘believed that it should be the bargaining 
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representation (sic) at Neo-Gravure and that that Com- 
pany was producing work that should have been produced 
under the aegis of Respondent and its members’’; and to 
the failure to find that respondent was and in fact had been 
recognized as such representative, and that, in striking for 
contract bargaining, believed that Neo should not be pro- 
ducing any work at all by any individual under any aegis. 


12. Excepts to the conclusory negative finding (IR, p. 5, 
1. 7; p. 6, ll. 1-2) that the refusal to handle ‘‘was meaning- 
less unless it had as an object’’ etc., in the absence of the 
factors detailed in Exception No. 9 above, and in face of 
the obvious substantial meaning, intent, and object men- 
tioned in Exceptions No. 4(b) and 8(c) above. 


13. Excepts to the conclusory findings (IR, p. 6, ll. 2-16) 
as to how the refusal to handle struck work might render 
assistance to respondent in its primary dispute with Neo- 
Gravure in the face of the singular uncontradicted evidence 
(TR, pp. 65, 73, 94-5, 172) that respondent was determined 


to win its strike against Neo-Gravure only on the picket line, 
and (TR, p. 59) that the only intervention with Neo was 
unsought by respondent and volunteered to it by a publish- 
er’s proffer of its good offices; and further in the absence 
of a finding that the respondent shared the imagination 
attributed to it by the Examiner and had as an object the 
effectuation of such leverage. 


14. Excepts to the conclusory findings (IR, p. 6, Il. 13-19) 
that the refusal to handle confronted the publishers with 
economic loss, and as to their ‘‘expectative reaction,”’ all 
sheer speculation contrary to the facts of record and, more 
importantly, of no bearing on, let alone determinative value 
on, the issue as to ‘‘object”’; to the failure to find that the 
confrontation with loss, if any, lay only in the possibility 
of the primary strike’s success, but for the publishers’ un- 
neutral aid and assistance to Neo and subsequent breach 
of contract with respondent; to the failure to find that the 
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infliction or prospect of economic loss is neither the test of 
nor a qualification upon the legality of conduct under the 
Act or upon the assertion of contract rights; to the failure 
to find that the expectative reaction of the publishers would 
rather be to seek other suppliers only as a ‘‘back-up’’ 
alternative in the event of Neo’s complete shutdown, and 
otherwise to ‘‘ride out’? temporary disruptions by assign- 
ment of other available qualified employees to the work or 
by by-passing the mail room altogether for the time being 
and having the struck work go directly to the newsdealers 
and wholesalers for insertion and distribution, all as set out 
above from the evidence of record. 


15. Excepts to the conclusory finding (IR, p. 6, fn. 7, 
ll. 51-7) as to the ‘‘impact potential’? of the ‘<eonsiderate 
action’? of respondent’s forewarning the publishers to se- 
cure their supplements before the strike, an irrelevancy and 
speculation no more meaningful on the issue than the ‘‘im- 
pact potential”’ of merely issuing advance announcement of 


an impending strike. The meal simile is inept where the 
issue, in either case, is not the subjective sense of resultant 
distress but whether the bearer of the tidings may be held 
an accessory before the fact to the crime of stealing food 
thereafter. 


16. Excepts to the conclusory finding ( TR, p. 6, Il. 21-4, 
31-5) that an object was to force or require Neo to recognize 
or to continue to recognize and to bargain with respondent, 
in the absence of any evidence whatever or factual finding 
as to any such object, in the face of all affirmative credible 
evidence to the contrary, and in view of the erroneous 
admission of the testimony of Ingram. 


17. Excepts to each and every finding, conclusion and rec- 
ommendation contained in the Sections of the Report de- 
nominated ‘‘IV. The remedy”? (p. 6, ll. 37-48; p. 7, Il. 1-9), 
‘Conclusions of Law”? (p. 7, Il. 11-35), and ‘‘REcoMMENDA- 
tions’’ (p. 7, ll. 37-62; p. 8, ll. 1-30) as contrary to fact 
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and law, unsupported by any evidence; and to the failure 
to find as a fact and to conclude as a matter of law that 
respondent did not threaten, restrain, or coerce any person 
and had no such unlawful object as alleged, and did not 
violate the Act; and to the failure accordingly to recom- 
mend dismissal of the complaint in its entirety. 


18. Excepts to the entire discussion (IR, p. 5, Il. 1-8) 
that respondert Union had planned not to handle struck 
work as a ‘‘second string’”’ in connection with its strike 
against Neo-Gravure, etc. 


19. Excepts to permitting Ingram to intervene on behalf 
of Neo-Gravure in the middle of a hearing, while on the 
witness stand, and for the purpose of objecting to questions 
asked him as a witness, and despite the fact that Neo-Gra- 
vure is not a proper party in this case. 


20. Excepts to the Examiner’s failure to find that as a 
matter of law the refusal to handle struck work is not pro- 


hibited by the Act and that if it were prohibited by the Act, 
the Act would be unconstitutional under the due process 
clause of the Fifth Amendment and under the Thirteenth 
Amendment. 


21. Excepts to the Trial Examiner’s failure to find that 
the contract between the publishers and the respondent 
Union is a complete defense to the charges herein since 
the Mailers were not required to perform the work in ques- 
tion and the failure to find that the contract as so inter- 
preted is entirely lawful and the failure to find further 
that if the contract as so interpreted is not lawful then the 
law is to that extent unconstitutional under the due process 
clause of the Fifth Amendment and under the Thirteenth 
Amendment. 


22. Excepts to the remedy as being improperly broad by 
enjoining violations with respect to ‘‘any employer’’ and 
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further by going beyond the precise unfair labor practices 
found. 
Respectfully submitted, 


Singer SUGARMAN 
295 Madison Avenue 
New York, New York 


Geruarp Van ARKEL 
Gerorce KAUFMANN 

1730 K Street, N.W. 
Washington 6, D. C. 


Attorneys for Respondent 


General Counsel’s Exceptions to Intermediate Report 


Pursuant to Section 102.46 of the Rules and Regulations 
of the National Labor Relations Board—Series 8, the un- 


dersigned counsel for the General Counsel respectfully 
files the following exceptions to the Intermediate Report of 
Trial Examiner Ramey Donovan, dated May 12, 1961: 


1. To the Trial Examiner’s failure to recommend that 
Respondent be required to cease and desist from threaten- 
ing, coercing or restraining New York H erald Tribune, Inc., 
New York Mirror, Division of Hearst Corporation, New 
York Journal American, Division of Hearst Consolidated 
Publications, Inc., American Weekly, Division of Hearst 
Publishing Company, Inc., or any other person engaged in 
commerce or in industry affecting commerce where an ob- 
ject is forcing or requiring any person, including New York 
Herald Tribune, Inc., New York Mirror, Division of Hearst 
Corporation, New York Journal American, Division of 
Hearst Consolidated Publications, Inc., American Weekly, 
Division of Hearst Publishing Company, Inc., to cease do- 
ing business with any other person, including Neo-Gravure 
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Printing Company, or to cease handling or otherwise deal- 
ing in the products of any other producer, process or manu- 
facture including Neo-Gravure Printing Company or fore- 
ing or requiring Neo-Gravure Printing Company to recog- 
nize or bargain with Respondent as the representative of 
its employees unless Respondent has been certified as the 
representative of such employees, under the provisions of 
Section 9 of the Act. 


To the failure to recommend that the Notice to be posted 
conform to the foregoing. 


Except as of aforesaid, the undersigned does not except 
to the findings, conclusions of law, or recommendations 
made by the Trial Examiner. 


Dated: New York, N. Y., July 14, 1961. 
Respectfully submitted, 


Grorce TuRITz 

Counsel for the General Counsel 
National Labor Relations Board 
Second Region 

745 Fifth Avenue 

New York 22, New York 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 2-CC-614 


New York Mamers’ Union No. 6, IntTERNATIONAL TyPo- 
GrapuicaL Union, AFL-CIO (New York Herald Tri- 
bune, Inc., et al.) 

and 


Tur PusiisHers Association oF New York City 


Decision and Order 


On May 12, 1961, Trial Examiner Ramey Donovan issued 
his Intermediate Report herein, finding that the Respond- 
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ent had engaged in certain unfair labor practices and rec- 
ommending that it cease and desist therefrom and take af- 
firmative action, as set forth in the copy of the Intermedi- 
ate Report attached hereto. 


The Board has reviewed the rulings of the Trial Exam- 
jner at the hearing and finds that no prejudicial error was 
committee. The rulings are hereby affirmed.* The Board 
has considered the Intermediate Report, the exceptions and 
brief, and the entire record in this case, and hereby adopts 
the findings, conclusions, and recommendations of the 
Trial Examiner except as noted hereafter. 


The Respondent Union stipulated that it instructed mail- 
room employees of the New York Herald Tribune, the New 
York Mirror, and the New York J ournal American, not to 
handle weekly supplements printed by Neo-Gravure Print- 
ing Company, hereafter called Neo-Gravure, when it struck 
that Company on February 20, 1961. The record also 


establishes that agents of the Union had informed the cir- 
culation managers of the newspapers named above that 
their mailroom employees would not handle supplements 
provided by Neo-Gravure once the strike began. 


On these uncontroverted facts, the Trial Examiner con- 
cluded that the Union had induced employees of the news- 
papers and had coerced and restrained the newspapers 
with the objects of getting them to cease doing business 
with Neo-Gravure and forcing Neo-Gravure to bargain with 


1The Trial Examiner permitted Ingram, a representative of Neo-Gravure 
Printing Company to intervene during the course of the hearing. The Re- 
spondent has excepted to the ruling and in a separate motion has requested 
that Neo be dismissed as an intervenor. Ingram sought intervention only to 
explain an affidavit which he had given to the General Counsel on a charge 
brought by this Respondent against Neo-Gravure in another Region. As the 
Employer whose dispute with Respondent set in motion the violations alleged, 
we find that Neo-Gravure was entitled to intervene. The fact that its interven- 
tion came while Ingram was testifying was not prejudicial to the Respondent. 
The motion to dismiss Neo-Gravure as a party is hereby denied. 
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the Union, in violation of Section 8(b)(4)(i) and (ii)(B) 
of the Act.? 


The Union contends that its purpose in inducing its mem- 
bers employed by the newspapers to cease handling the 
supplements printed by Neo-Gravure was only to seek the 
publisher’s observance of the traditional, contractual,*? and 
lawful right of its members not to handle the struck work. 
It denies that it had sought to force the publishers to cease 
doing business with Neo-Gravure. Rather, it urges that it 
had no objection to their continuing the existing business 
relationship with Neo-Gravure by any means which would 
not require its members to handle the work coming from 
Neo-Gravure’s struck plant. The Union also maintains 
that the General Counsel has failed to prove that its ob- 
jects were those proscribed by Section 8(b) (4) (B), sinee it 
is not the effect of its conduct which is controlling but 
rather whether its intent was to bring about the unlawful 
objects. 


The Respondent equates “an object’’ as used in Section 
8(b)(4)(B) with a specific intent to accomplish the action 
complained of. Respondent regards intent as synonymous 


2The language of Section 8(b) (4) pertinent herein reads as follows: ‘‘It 
shall be an unfair labor practice for a labor organization .. . to induce or 
encourage any individual employed by any person engaged in commerce... 
or to threaten, coerce or restrain any person engaged in commerce . . . where in 
either case an object thereof is (B) forcing or requiring any person to cease 
... handling, transporting or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing business with any other 
person, or forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of Section 9. . .’’ 


3The contract between the Union and the publishers does not specifically 
require the publishers not to handle struck work but states that they recognize 
the Union’s position on the handling of struck work and are determined not to 
provoke disputes with respect to such matters. We need not decide the exact 
meaning of this provision since it would not, in any event, bo a defense to the 
violations alleged. Bangor Building Trades Council, 123 NLRB 484, enf’d 
278 F. 2d 287 (C.A. 1). 
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with the scienter or mens rea of criminal violations. This 
is not, however, the type of intent which the Act requires 
to be proved. Rather, ‘‘in the absence of admissions by 
the Union of an illegal intent, the nature of the acts per- 
formed shows the intent.’’ Here, Respondent told its 
members who were employed by the publishers not to han- 
dle struck work from Neo-Gravure with whom it had a 
dispute, and informed the publishers, with whom it had no 
dispute, that so long as they continued their existing rela- 
tionship with Neo-Gravure it would work only on its own 
terms. The Union cannot disavow the consequences of 
this action by denying that it intended the publishers to 
cease doing business with Neo-Gravure when its own action 
made it impossible for the relationship between the pub- 
lishers and Neo-Gravure to continue. The Respondent may 
have been concerned with other objects as well, such as 
adherence to its traditional policy of refusing to handle 
struck goods, but its actions effectively establish that, at 
least, an object was to force the publishers to disrupt or 


seriously curtail the existing business relationship between 
them and Neo-Gravure if the Union was unable to obtain 
its goal of recognition in any other fashion.° 


The Respondent also has excepted to the Trial Exam- 
iner’s finding that the publishers were restrained and 
eoerced by the Union’s announcement to newspaper repre- 
sentatives that their mailroom employees would not handle 
any supplements from Neo-Gravure. It was stipulated, 
however, that mailers at three of the newspapers refused 
to handle these supplements pursuant to the directions of 
their Union representatives. Respondent’s threat that its 
members would not handle the supplements, and the re- 


«Local 761, I.U.E. v. N.L.R.B. (General Electric Company), 366 U.S. 667, 
674, citing Seafarers International Union v. N.L.R.B., 265 F. 2d 585, 591 
(C.A. D.C.). See also N.L.B.B. v. Denver Building and Construction Trades 
Council, 341 U.S. 675 and International Ladies’ Garment Workers Union v. 
N.LE.B. (Bernhard-Altman Tezas Corp.), 366 U.S. 731, 738-9. 


5 Bangor Building Trades Council, supra. 
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fusal to handle them, constituting a partial work stoppage, 
had the effect of restraining and coercing the publishers 
from doing business with Neo-Gravure.* 


Tue REMEDY 


Although the Trial Examiner found that the publishers 
were coerced for the unlawful objects of forcing them to 
cease doing business with Neo-Gravure and of forcing Neo- 
Gravure to bargain with the Respondent, he failed to rec- 
ommend an appropriate cease and desist order. The Gen- 
eral Counsel’s exception to such omission is meritorious 
and we shall correct the order accordingly. 


The Respondent excepted to the scope of the recom- 
mended order, contending that it was too broad. We agree 
in part and shall provide for a broad order with respect to 
secondary employees but will limit its application to Neo- 
Gravure, the only primary employer involved herein. 


We shall also modify the Trial Examiner’s recommended 
order by eliminating any reference of the Act with respect 
to American Weekly. At the start of the hearing, the 
General Counsel moved to amend the complaint by adding 
American Weekly to the newspapers listed as secondary 
employers, and the complaint was so amended. The stipu- 
lation entered into by the Respondent Union as to induce- 
ment of the publishers and employees did not include Amer- 
ican Weckly nor does the record indicate any restraint or 
coercion of representatives of that publication. 


ORDER 


Upon the entire record in the case and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 


6 Lafayette Building and Construction Trades Council (Southern Construc- 
tion Company), 132 NLRB No. 49. Building and Construction Trades Counest 
of Tampa and Vicinity, AFL-CIO, et al (Tampa Sand and Material Co.), 132 
NLRB No. 124, at p. 4. 
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the Respondent, Mailers Union, Local 6, International 
Typographical Union, AFL-CIO, its officers, representa- 
tives, agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Inducing or encouraging any individual employed by 
any person engaged in commerce or in an industry affecting 
commerce, including employees of New York Herald Tri- 
bune, Inc., New York Mirror, Division of Hearst Corpora- 
tion, and New York Journal American, Division of Hearst 
Consolidated Publications, Inc., to refuse, in the course of 
his or their employment, to use or handle materials or 
products, or to perform services on materials or products 
with an object of forcing or requiring any person, including 
New York Herald Tribune, Inc., New York Mirror, Division 
of Hearst Corporation, and New York J ournal American, 
Division of Hearst Consolidated Publications, Ine., to cease 
doing business with Neo-Gravure Printing Company, or to 
cease handling or otherwise dealing in the products of 
Neo-Gravure Printing Company, or with an object of fore- 
ing or requiring Neo-Gravure Printing Company to rec- 
ognize or bargain with Respondent as the representative 
of its employees unless Respondent has been certified as 
the representative of such employees. 


(b) Threatening, coercing, or restraining any person en- 
gaged in commerce or in an industry affecting commerce, 
including New York Herald Tribune, Ine., New York Mir- 
ror, Division of Hearst Corporation, and New York Jour- 
nal American, Division of Hearst Consolidated Publica- 
tions, Inc., with an object of having them cease doing busi- 
ness with Neo-Gravure Printing Company or to cease han- 
dling or otherwise dealing in the products of Neo-Gravure 
Printing Company or with an object of forcing or requir- 
ing Neo-Gravure Printing Company to recognize or bar- 
gain with the Respondent as the representative of its em- 
ployees unless Respondent has been certified as the rep- 
resentative of such employees. 
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2, Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at its office, place of business and meeting place, 
copies of the notice attached hereto and designated Ap- 
pendix.’ Copies of said notices, to be furnished by the 
Regional Director for the Second Region, shall, after being 
duly signed by Respondent’s representative, be posted by 
Respondent immediately upon receipt thereof and main- 
tained by it for a period of 60 consecutive days thereafter 
in conspicuous places, including all places where notices 
to members are customarily posted. Reasonable steps shall 
be taken to insure that said notices are not altered, defaced, 
or covered by any other material. 


(b) Mail to the Regional Director for the Second Re- 
gion signed copies of said notices, attached hereto, for 
posting, the companies willing, at the mailroom premises 
of New York Herald Tribune, New York Mirror, and New 
York Journal American. Copies of the notice shall be fur- 
nished by the Regional Director. 


(c) Notify the Regional Director for the Second Region, 
in writing within 10 days from the date of this Order what 
steps it has taken to comply herewith. 


Dated, Washington, D. C., March 12, 1962. 


Frank W. McCuttocu, Chairman 
Puiurr Ray Ropcers, Member 
Boxyp Leepom, Member 

Joun H. Fannrxc, Member 
Geratp A. Brown, Member 
Narronau Lasor Rexations Boarp 


(Sea) 


7In the event that this Order is enforced by a decree of a United States 
Court of Appeals, the notice shall be amended by substituting for the words 
‘«Pyrsuant to a Decision and Order,’” the words ‘‘Pursuant to a Decree of 
the United States Court of Appeals, Enforcing an Order.’’ 
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APPENDIX 
NOTICE 
Pursuant TO A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Wut Nor induce or encourage any individual em- 
ployed by any person engaged in commerce or in an 
industry affecting commerce, including employees of 
New York Heratp TRIBUNE, New York Mrmror, and 
New York Journat AMERICAN, to refuse in the course 
of his employment, to use or handle materials or prod- 
ucts or to refuse to perform services on materials or 
products, including Sunday supplements, with an ob- 
ject of forcing or requiring any person, including New 
York Heratp TRIBUNE, New York Mrrror, and New 
York JournaL AMERICAN, to cease doing business with 
Neo-GravorE Prixtixe CoMPaNy, or to cease han- 
dling or otherwise dealing in the products of Neo-Gra- 
VvURE PrintinG CoMPANY, Or with an object of forcing 
or requiring NEo-GRAvURE, to recognize or bargain with 
us as the representative of its employees unless we 
have been certified as the representative of such em- 
ployees. 


We Wu Nor threaten, coerce, or restrain any person 
engaged in commerce or in an industry affecting com- 
merce including the New York Heratp Trrsuxe, NEw 
York Mirror, and New York JouRNAL American, with 
an object of forcing or requiring them to cease doing 
business with Neo-Gravore PRINTING Company or to 
cease handling or otherwise dealing in the products of 
Neo-Gravore Printinc CoMPANyY, or with an object of 
forcing or requiring Neo-Gravore Prrxtinc Company 
to recognize or bargain with us as the representative 
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of its employees unless we have been certified as the 
representative of such employees. 


New Yore Marers’ Union No. 6, 
INTERNATIONAL TYPOGRAPHICAL 
Unionx, AFL-CIO 

(Labor Organization) 


Dated.... 


(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 

Employces may communicate directly with the Board’s Regional Office, 745 
Fifth Avenue, New York, New York, Tel. No, Plaza 1-5500, if they have any 
question concerning this Notice or compliance with its provisions, 
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Excerpts from Transcript of Proceedings 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


Case No. 2-CC-614 
In the Matter of 


New York Marers’ Union No. 6, INTERNATIONAL Typo- 
GRAPHICAL Union AFL-CIO (New York Herald Tri- 
bune, Inc., et al.) 

and 


Tus Pusiisuers Association or New York Crry 


745 Fifth Avenue 
New York, New York 
Monday, April 3, 1961 


Pursuant to notice, the above-entitled matter came on 
for hearing at 9:45 o’clock a.m. 


Before: 
Ramey Donovan, Esq., Trial Examiner. 


Appearances: 
Grorce Turttz, Esq., 745 Fifth Avenue, New York, N. Y., 
appearing on behalf of the General Counsel. 


Swxey Sucerman Esq., and EvGENE F. Grxsserc, Esq., 
295 Madison Avenue, New York, N. Y., appearing on 
behalf of New York Mailers’ Union No. 6, Respondent. 


Axprew L. Hucues, Esq., 220 East 42nd Street, New 
York, N. Y., appearing on behalf of The Publishers 
Association of New York City. 

Jou B. SuerKen, Esq., 959 8th Avenue, New York, N. Y., 
appearing on behalf of New York Mirror, Journal 
American and American Weekly. 

s e e e e s e e es e 
14 Mr. Turitz: Mr. Examiner, General Counsel’s Ex- 
hibit 2 for identification is a stipulation entered into 
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by all counsel appearing in the case. It is a stipulation of 
fact covering a good part of the issues that are raised by the 
allegations in the complaint. I offer it in evidence. 

Trial Examiner: Do you join in that stipulation, Mr. 
Sugerman? 

Mr. Sugerman: Yes, sir. 


Trial Examiner: It is accepted. 


s s os e se 
Thomas M. Laura 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Turnitz) : Give your name and address to the 
reporter. A. Thomas M. Laura, 19 Rutan Place, Bloom- 
field, New Jersey. 

Q. Mr. Laura, you are President of Mailers’ Union No. 
6, the Respondent in this proceeding, is that correct? A. 
Iam. 

Q. And you have been for several years, is that cor- 
rect? A. I have. 

Q. Mailers’ Union No. 6 represents employees in 
17 the mail room at the Journal American, is that cor- 
rect? A. Yes. 

Q. Also the Mirror and the Herald Tribune? A. Yes. 

Q. And, in fact, other New York newspapers, is that 
correct? A. Yes. 


Q. (By Mr. Turitz): Now, with respect to the Journal 
American, the Mirror and the Herald Tribune, it is a fact, 
is it not, that the people whom you represent in the mail 
rooms have as a substantial part of their work, handling 
and processing Sunday Supplements, is that correct? <A. 
What do you mean by ‘‘substantial’’? 


2 
Q. Well, it is something that they have to do every week, 
isn’t that correct? A. That is part of the routine. 
Q. Not just an emergency, is that right? A.No. That’s 
right. It is part of the routine. 


19 Q. Mr. Laura, could you tell us what the mail 

room employees do with respect to the Sunday Sup- 
plements? A. Well, the best would be to start from the 
beginning. With the Sunday Supplement, the Sunday Sup- 
plement must go into or rather put it this way instead of 
saying must—the Sunday Supplement is part of your Sun- 
day paper. 

If it is to be inserted in the Sunday Section, we insert 
it. We make wrappers which gives an accounting of how 
many pieces there may be in each bundle, when they are 
to be shipped out to either a wholesaler or a news dealer. 
We count or check all bundles that enter and leave the 
plant. In other words, there could be a skid that may 
come in with the supplement on that is counted and checked 
by us, or if it leaves, as a single or as part of a completed 
paper or bundle, we check it. 

We may insert it by machine or by hand, or we may 
just count it and put so many copies of each section to- 
gether, wire it or tie it by hand, and push it out. 

Now, it leaves us and may go to a driver or some other 

union, but that is, I guess, primarily what we do 
20 with the Sunday Section. 
Trial Examiner: Is this with respect to all the 
papers or are you just talking about the Journal? 

The Witness: This is with respect to all. Each news- 
paper varies, but these are the jobs that we do in all 
the newspapers, concerning the Sunday Supplements. 

Q. So we will have it more accurate. You mentioned in- 
sertion; do you in all cases, insert the Sunday Supplement 
into the newspapers or are there some instances where the 
Sunday Supplements are sent out in bulk to be inserted 
by the news dealers? A. The majority are sent out in 
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bulk. You see, now we get down, you have to get down 
to each newspaper itself. I believe in the Journal Ameri- 
can we insert somewhere around 75 thousand. I am not 
sure of the exact figure. But it is somewhere around that. 
I believe the circulation runs, you get a better figure, but 
it is somewhere around that. That is inserted, done by 
hand. 

Q. In the other papers, do you insert more or less? A. 
In the Mirror, I think we do about 30 thousand and the 
rest is shipped out in bulk. 

In the Tribune, I couldn’t give you the figure but I be- 
lieve it is close to three-quarters or thereabouts. I think 
I would have to ask you to wait until Mr. Zwick takes the 

stand. I think it’s around that figure. 
21 Q. Three-quarters are inserted? A. That’s right. 
By machine. 

Q. And in any event even when it goes out in bulk, the 
handling is done by Mailers’ Union people, is that right? 
A. If it comes into the plant, we handle it. 


24 Q. Now, your Union represents employees at Neo 
Gravure at the Weehawken Plant, does it not? A. 
Yes, that’s right. 

Q. The employees you represent there were formerly 
represented by Local 1730, International Longshoremen’s 
Association? A. ILA, that’s right. 

Q. And back in about November or December 1959, 
25 they were decertified, is that correct? A. That is 
correct? 


26 Q. (By Mr. Turitz): Mr. Laura, you do recall the 
fact that there was a Labor Board election at which 
the ILA was decertified, is that right? A. That is correct. 
Q. And in fact your Union immediately after that elec- 
tion, sent a letter to the employer demanding bar- 

27 ~—s gaining is that correct? A. Yes. 


44 


Q. Mr. Laura, I show you General Counsel’s Exhibit 4 
for identification, which is a kind of photostat of a letter. 
Do you recognize that as being a true copy of the letter 
which your union sent to Neo Gravure on December 3rd, 
1959% A. I know about it. 

Q. Do you recognize this as the letter? A. Yes. 

Q. Actually, you sent that, was it the very day of the 
election? A. That’s right. When we were notified of the 
results. 

Q. You already had the men signed up when you sent 
this letter, is that right? A. The men came over. 

Q. Right after the election? A. That’s right. They all 
came down to the office. 


28 Q. Now, Mr. Laura, after sending that letter to 

Neo Gravure, you had a number of meetings with 
representatives of Neo Gravure, did you not? A. Yes. 

Q. And the last time you met with them as a matter of 


fact was February 17, 1961, is that correct? A. On a 
Friday. 
Q. That’s the Friday before the strike? A. That’s right. 
Q. And then on Friday, February 17, 1961, you drew 
up a charge which you mailed in to the Labor Board in 
Newark, charge against Neo Gravure, is that correct? A. 
Yes. 


30 Q. Now, on Monday morning, February 20, 1961, 

at four o’clock in the morning, your people at Neo 
Gravure went out on strike, is that correct? A. That is 
correct. 

Q. Incidentally, that strike had been voted on at a union 
meeting, is that correct? A. That is correct. 

Q. And is it a fact that this union meeting was attended 
by employees both of Neo Gravure and the three news- 
papers, Journal American, Mirror and Herald Tribune? 
‘A. It was attended by members of New York Mailers’ Un- 
ion No. 6. 
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Q. And among those members—withdrawn. 
Whatever mectings you have are just Local 6 meetings, 
you don’t—this was not a meeting just for certain 
31 shops? A. No. It was a general body meeting. 

Q. When was that meeting held? A. I believe it 
was the 13th, that’s right, it was February 13th, Monday 
evening. 

Q. So Monday, February 13th, the union voted to strike 
and on February 20th, at four in the morning, the strike 
became effective and your people walked out of Neo Gra- 
vure or didn’t report to work? A. Didn’t report. 

Q. That strike is still in effect? A. It is, 

Q. Now, following the strike vote but before the strike 
actually took place, that is, during the wek before the 
strike took place, you were in touch, were you not, with 
various representatives of the Publishers Association? 
A. Yes. I had spoken to some of them. 

Q. You spoke to Mr. Joseph Camp? A. I spoke to Joe 
Camp. 

Q. And some others, is that right? A. That’s true. 

Q. And actually, you told him, did you not, that you 
expected a strike at Neo Gravure? A. No. I believe I talked 
to Joe just prior to the union meeting. I believe it was 

on that Monday, and I anticipated a strike, but I 
32 also told Joe that we had a meeting set up for Thurs- 

day the 16th with management and we were hope- 
ful that we could resolve the question at that time. 

Q. Yes. But you did point out to him the possibility 
that it could not be resolved, didn’t you? A. Yes, sir. In 
fact, I pointed it out to him a number of times. 

Q. And in connection with that possibility, that it might 
not be worked out, you advised him to have the different 
newspapers get as much Sunday Supplement into their 
plants as soon as possible, didn’t you? A. We advised 
his people to get it all in. 

Q. To get it all in before the strike? A. That’s right. 
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33 You suggested to Mr. Camp that he tell the Pub- 

lishers to get as much Sunday Supplement work in 
before the strike as possible, is that right? A. I am pretty 
sure I told Joe to tell them to get it all in. 

Q. That’s before the strike? <A. Yes. 

Q. And you pointed out to him when you told him that, 
that once the strike was on, if the newspapers got any work 
from Neo Gravure, your people would not handle it? A. 
No, I never said that to Joe. I never pointed that out. I 
told Joe I was pretty sure that the strike would be effective 
and nothing would come out of the plant. 

Trial Examiner: Out of which plant? 

The Witness: Out of Neo Gravure. None of the Sunday 
Supplements. 

Q. Didn’t you tell him that once you struck Neo Gravure, 

you had all intentions of trying to get everybody to 
34 support you? A. That’s right. 

Q. Now, wasn’t part of the everybody who was 
to support you your own members in the three newspapers? 
A. That was—no, that was in conjunction with the people 
working in Neo. Had they supported me, we would not be 
here today. 

Q. Now the fact is you did tell your people that the mail 
room—your people in the mail room not to handle anything 
that came from Neo Gravure after the strike, isn’t that 
right? A. I told them that 

Mr. Sugerman: Just a moment, please. I would like to 
know when it is that Mr. Turitz is suggesting in his ques- 
tion that Mr. Laura told his people this. Did he tell them 
not to handle before February 20th or did he tell them on 
or after February 20th not to handle. 

Trial Examiner: I think you should fix the time. 


Q. Did you ever tell them not to handle? A. Yes, I be- 
lieve it is in the record. 


47 


Q. And did you tell them that before the strike 
35 started? A. No. This was after the strike started. 


Q. Mr. Laura, I am showing you a sheaf of papers 
entitled, ‘‘Affidavit in opposition in Civil No. 61- 
706,’? which was the injunction proceeding on this case. 
Do you recognize that as an affidavit, as a copy of an 
affidavit that you submitted in that case? A. Yes, I do. 
Q. I would like you please to read Paragraph 7 which 
starts at the bottom of Page 4 and see if that refreshes 
your recollection as to what you told the Publishers’ rep- 
resentatives. 


Now, does that refresh your recollection that in fact 
you did tell these Publishers’ representatives that once the 
strike started at Neo, your mail room people at the news- 
papers would not handle anything coming out of Neo? A. 
This refreshes my memory; it’s true. 

Q. And you did tell them that, didn’t you? A. We told 
them we would honor our contract and 

Q. Well, as you understand your contract, you have a 
right under the contract not to handle goods coming out 

of a struck plant, isn’t that the way you interpret 
37 your contract? A.I understand my contract to read 

that if it is where I have a strike, my people handle 
this goods, should it come into a plant; rather, I have a 
strike at that plant and this goods come into another plant 
where my people work, we would not handle it. We call 
that struck work. 


Q. I am going to read your affidavit, Para- 

graph 9, and then I will ask you a question—Para- 
graph 9 reads: ‘‘The Publishers’ representatives asked me 
what would happen at the newspaper mail rooms if the 
strike should come to pass. I reassured each of them that 
in such event, the mail room employees represented by our 
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Union would, of course, handle, in the normal way, all 
Neo Gravure products already in the mail rooms or there- 
after received, provided that they had not passed through 
our picket line at Neo Gravure as struck work. As for 

the latter, if any such work should be done at and 
41 thus come out of Neo Gravure, we would, of course, 

not handle that material under our traditional union 
policy explicitly acknowledged and acceded to by the Pub- 
lishers.”” 

Now, isn’t it a fact, Mr. Laura, that you did tell the 
Publishers’ representatives what I have just read to you? 
A. That’s right. 

Q. And that was during the week prior to the strike? 
A. Yes. 

Q. Now you told us that you remembered telling this 
to Mr. Camp. 

Do you remember also having similar conversations with 
Mr. Zwick and Mr. Smith and Mr. Potts? A. No. The 
only—I did have a conversation with Mr. Smith. 


Q. That’s Mr. Hugh Smith? A. That’s right. 
Q. He is the circulation manager, is he? A. Of the 
Journal American. 


Q. When was the conversation with Mr. Smith? A. 
That would have been Friday, I believe, the—I believe it 
was Friday, the 17th. Or it could have been Thursday. 

It’s right around that time. But I know I told 
42 Hugh to get all the stuff in by the week-end. 
Q. You told that to whom? A. Hughie Smith. 
Get everything in by the week-end and reassured him that 
we would handle everything that is in the mail room. I 
don’t know if I went further than that. But I told him 
that much, I know. 


Trial Examiner: How about the other papers? 
The Witness: I had not spoken to them. 
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Q. How about after the strike started; did you have 
conversations with these three circulation managers? A. 
Only two. 

Q. Which ones? A. Mr. John Potts and Mr. Lester 
Zwick. 

Q. Mr. Potts is from what paper? A. New York Mirror. 

Q. And you told him, didn’t you, that your men would 
not handle anything that came out of Neo Gravure once 
the strike started? A. No, no, I didn’t say that to John. 

Q. Didn’t you? A. No. 

Q. What did you tell him? A. John asked me if 
43 my people would handle this pre-date if it got into 
the plant. 

Q. What’s pre-date? A. Pre-date is other than the date 
that you have right now. In other words 

Q. Pardon me. Pre-date would include Sunday Supple- 
ments and other types of material that go into Sunday 
papers, is that correct? The Sunday Magazines and other 
supplements for Sunday newspapers; is that right? A. Well, 
it is a pre-date, that is a section they make up to send out 
ahead of time, so they can get it out in the market, out in 
the West, and so on like that, at a specified ime. 

Q. So he was talking about pre-dated material gener- 
ally which included the Sunday Magazines, is that right? 
A. This meant the Sunday Magazine Section. 

Q. And this conversation, that is all that was involved? 
A. The pre-date, it was the pre-date. 

Q. And what was the conversation? A. John had asked 
me if my people would handle it. And I asked him, did he 
have—I’m sorry. I am getting ahead of myself. It was 
in regard to the pre-date with the idea that if it came into 
the plant, at the present time it was not in the plant. It 
involved approximately 69 thousand copies. If it should 

come into the plant, would my people handle it. 
44 I told him no. 
Mr. Sugerman: What was the date of this con- 
versation? 


50 


The Witness: This was the 20th of February. 

Q. The very date the strike started? A. That’s right. 
It was in the afternoon, after four o’clock. John had called 
me, and if I may, I think to finish that whole conversation, 
John asked me the question if it came from Alco, would 
my people handle it? 

Q. Alco is another—— A. —another gravure plant. 

Q. That’s a competitor of Neo Gravure? A. That’s right. 

Q. Do you know the full name of it? A. Publications In- 
corporated—— 

Q. Alco Gravure Publications? A. Publications Incor- 
porated, Alco Gravure is one of its companies. 

He asked me would we handle it. I told him at that time, 
“‘John, I just had this all straightened out with Mr. Mac- 
Cauley of Alco.’? When Mr. MacCauley first called me, I 
told him my people would not handle it. He told me that 
I would be guilty of a secondary boycott if I refused to 

handle it. I told him at that time that if this work is 
45 coming from Neo, I have all the right in the world 
to refuse to handle. 

Q. You told this to whom? A. Mr. MacCauley, the Vice- 
President of Alco. He assured me it wasn’t coming from 
Neo, but was coming directly from the New York Mirror. 
A Mr. Sloan had contacted him and he needed, approxi- 
mately 69 thousand copies or thereabouts. He asked me 
to contact my attorney to find out just how I stood on it, 
and he said in the meantime, he would be contacting his. 

I contacted Mr. Sidney Sugerman, told him what it was, 
and he told me that I would be guilty of a secondary boy- 
eott if I refused to handle it at Alco, if it was coming di- 
rectly from the Mirror. 

I still felt that I wouldn’t handle it; Mr. Sugerman’s 
advice—we contacted our International Attorney in Wash- 
ington. We had a three-way conversation. He advised me 
that I would have to handle it. And it was upon their in- 
sistence that I did reluctantly call Alco and tell them that 
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under the circumstances, if it is coming from the Mirror, 
I would handle it. 


Q. The distinction you are making was that if 

Neo Gravure engaged Alco Gravure to do this print- 

ing at the Alco place, you would not handle it, this is after 

your conversation with your lawyer. But that if the Mir- 

ror requested Alco Gravure to do it, you would handle it, 
is that right? A. That’s right. 


Q. (By Mr. Turitz): Now, we are talking now 
about what time? Was this after the strike started? 
A. Definitely. 

Q. You had a conversation in which Aleo Gravure was 
mentioned with Mr. MacCauley and one with Mr. Potts. 
Both of these were after the strike started, is that correct? 
A. Yes. 

Q. And the first conversation you had in which Alco 
Gravure was mentioned was with whom? MacCauley or 
Potts?. A. With Mr. MacCauley. 

Q. And he asked you whether you would handle this 
material for the Mirror if it had come out of Alco Gravure, 
is that right? A. No. Mr. MacCauley asked me if I would 
handle it in Alco. 

Q. Oh, at Alco? A. That’s right. 

Q. You represent employees at Alco? A. That’s right. 

Q. And he asked whether your Alco people would 
48 do that, would do the printing or whatever Neo 
Gravure normally did, he wanted to know if your 

Alco people would do it? A. That’s right. 

Q. And you first said no, but then you consulted your 
lawyers and you ended up saying yes, provided that they 
got the work directly from the Mirror and not from Neo, 
is that right? A. That’s right. 

Q. Now then you had a conversation with Mr. Potts. 
Was that the same day? A. Yes, it was approximately 15 
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minutes after we got this straightened out, that John called. 
John had been trying to get me all day and I had been 
out, strike, and then in and out, and the lines had been 
busy. 

Q. And did he ask you whether your people at Alco 
Gravure would handle it or did he ask——_ A. No. He 
asked me if my people in the Mirror would handle it. 

Q. If it came from Alco? A. If it came from Alco. 

Q. So you then told him about your conversation with 
MacCauley? A. I told him that we had gotten this all 
straightened out with Mr. MacCauley, and that if it was 
printed in Alco, I would have to handle it at the 

Mirror. 
49 Q. Provided that Alco got the work direct from 
the Mirror? A. That’s right. 

Q. You told that to Mr. Potts? A. In fact, I was in- 
quiring, I believe, who a Mr. Sloan was. I don’t know 
his first name, but he was supposed to be the party that 
was contacting Alco. 

Q. Now, as a matter of fact even before this conversa- 
tion with Mr. Potts, didn’t you have another one with Mr. 
Potts that day in which he asked whether your men would 
handle some magazines that came from Neo Gravure? A. 
No. This was all, the same conversation. I only spoke to 
John once. 

Q. You spoke to him once, so in that conversation, he 
asked you about your handling work that came out of 
Aleo. He also asked you, did he not, about work that came 
directly from Neo Gravuret A. Yes. In fact, I believe 
that was his first question. 

Q. And you told him your men would not handle it, is 
that correct? A. They would not handle it. 

Q. Do you recall a conversation that day with Lester 

Zwick? <A. Yes. 
50 Q. This was on February 20th, after the strike, 
right? A. That’s right. The early evening. 

Q. And he told you that they had just gotten in some 
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work from Neo Gravure, is that right? A. Yes. Two trucks 
showed up. 

Q. And he asked if your men would handle it and you 
said no; right? A. That’s right. 

Could I add something to that also? 

Q. Is it responsive to my question? A. Yes, I think it is. 

Q. Go ahead. A. You asked me the question—he asked 
me the question, would your people handle it and I said 
No. He thereafter said, ‘‘Tom, we are going to have to 
cut some jobs,’’ and I said, ‘Lester, give them a week’s 
notice.”’ 

Mr. Sugerman: May we have a recording of a voice from 
among the spectators, ‘I remember that’’? 

Q. Now, Mr. Laura, let’s go back to the prior week be- 
fore February 20th. 

Do you recall having a conversation with the foreman 
of the mail room at the Journal American? A. Yes. 

Q. Do you know his name? A. Mr. James Taylor. 

51 Q. In that conversation, you asked Mr. Taylor to 

tell Mr. Smith that there was going to be a strike 

Monday morning at Neo Gravure, didn’t you? <A. I told 

Jim to get in touch with Hughie and inform him that we 

were going to strike Neo Monday morning and that he 
should get everybody in the plant before the weekend. 

Tria] Examiner: Is Taylor a member of your Union? 

The Witness: Yes, a foreman. 

Q. And you remember telling the foreman to tell Mr. 
Smith that you would handle everything in the plant that 
was there before the strike? A. I told him we will handle 
everything in the plant because the foreman asked me that 
question and I reassured them. 

I don’t know if you know the Journal American, but 
they get everything in approximately two weeks ahead of 
time. In fact, I think he was the only one that got every- 
thing in. 

Q. But you told the foreman to tell Mr. Smith that there 
would be a strike and you would handle everything they 


had in the plant before the strike, is that right? A. We 
would handle—I told him we would handle everything that 
was in the plant prior to Monday. 
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Q. Now there was a meeting at the Hotel Com- 
modore, remember that? 


A. That was the evening of the 20th, after the strike 
had been in progress. 
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53 Q. At the Commodore meeting, you again dis- 

cussed Alco Gravure with Mr. Potts, did you not? 
A. We discussed a lot of things at that meeting; Alco, Neo, 
pre-date, their wanting to help and so on. But all those 
things were discussed. 

Q. And at the Commodore, you again told Mr. Potts that 
if the magazine section was printed at Aleo Gravure, your 
people at the Mirror would handle it, is that right? A. 
I reaffirmed everything that I had told him on the phone. 
In fact, I told him the whole story concerning this thing 
with Alco. I, much as I didn’t want to handle the work, 
I have to. 

Q. If it came from Alco? A. If it came from Alco. 

Trial Examiner: Why wouldn’t you want to handle that 
work? 

The Witness: Why wouldn’t I? 

Trial Examiner: Yes. 

The Witness: It’s struck work. To begin with, you have 
a strike against a plant and here they are maneuvering 
around and sending work from one plant to another. 

Trial Examiner: What—that’s what I want to under- 
stand. 

When you said it would be all right after con- 
54 sulting your attorneys, for the Mirror, for instance, 
to get the work from Alco, where would Alco get 

the material that it would work on? 
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The Witness: I was assured that it was coming from 
the Mirror, but it could have gotten them from Neo. If it 
came from Neo, then I say it is a primary ally. 

Trial Examiner: I see. In other words, if the Mirror 
sent the work to Alco and Alco reproduced it or whatever 
they do with it, that was all right with you, from a legal 
standpoint. 

The Witness: Otherwise, I would be in the same posi- 
tion I am in today. 

Trial Examiner: I come back again, Mr. Laura, to the 
point that isn’t clear to me. If the Mirror sent the work 
to Alco to be done, why would you have wanted to refuse 
to handle that work, which was your original reaction, as 
I understand it, until you talked to your attorneys? 

The Witness: My original reaction was not to handle 
it in Aleo. In other words, that my people working in Alco, 
would not handle it. 

Trial Examiner: Why? Did you have any dispute with 
the Mirror? 

The Witness: No. I have a dispute with Neo and I was 

under the impression that it was coming directly 
55 from Neo to Alco. 
Trial Examiner: And not coming from the Mir- 
ror directly? 

The Witness: Not directly from the Mirror. In other 
words, the attorneys reassured me on this point. I don’t 
know if you know the physical placement of these two 
plants, but they are not far from one another. They are in 
two different towns and cities, but they are approximately 
within two miles of one another. 

Trial Examiner: I see. 

In other words, when you were sure that it was not com- 
ing from Neo, as far as any dealings between Alco and 
the Mirror, you had no problem there? 

The Witness: Do you mean with Alco? 

Trial Examiner: Yes. You didn’t care if the Mirror 
had Alco do its work? 
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The Witness: You put me in a spot the way you say it. 
I did care. 

Trial Examiner: I don’t mean to. 

The Witness: I did care. 

Trial Examiner: Why? 

The Witness: Because I still felt that they were plljay- 
ing footsie with one another, between Neo, the Mirror and 
Aleo. 

Trial Examiner: I think I understand. 
56 The Witness: That was the whole thing and re- 
luctantly I had to go along with the attorneys. 
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Cross-examination 


Q. (By Mr. Sugerman): At least after the, after your 
consulting with counsel, you had no objection to your em- 
ployees at Alco doing the supplement for the Mirror, is 
that correct? A. That’s right. 

Q. And you had no objection to your employees at the 


Mirror handling any work on these supplements at Alco, 
is that correct? A. Yes, I would have no objection. 

Q. But you persisted in your objection to your employees 
at the Mirror doing any work on the supplements printed 
at Neo, and coming through on and after February 20th, 
1961? A. Yes. 

Q. And you had no objection to your employees at the 
Mirror handling the supplements that had been done at 
Neo, which had come into the plant prior to the commence- 

ment of the strike on the 20th? A.I had no objection. 
57 Q. Did you make any calls to Mr. Potts at all on 

February 20th? A. No. John called me just the 
once, one occasion. 

Q. And was that the occasion when you discussed the 
supplements that might be printed at Alco? A. Yes, that 
was part of the conversation. 

Q. And that was the conversation in which you told him 
of your earlier conversation with Mr. MacCauley of Alco, 
is that correct? A. Yes, that’s true. 
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Q. Did Mr. Potts ask you whether your men at the Mir- 
ror would handle the supplements if they were done at 
Alco? A. Yes. 

Q. Did he ask you whether your men would handle the 
supplements at the Mirror if they were done at Neo on 
and after February 20th? A. Yes. He asked me if we 
would handle it. 

Q. And you said you would not? A. I took the position 
at that time, I told him my people would not handle it. 

Q. You met Mr. Potts later that evening at the Commo- 
dore Hotel and the same positions, same question was asked 
and the same answer was given? A. Yes. The whys and 

wherefores and all like that, appealing to us and 
58 concerning the relationship this Union has always 

had with management of the Mirror, which I will 
say has been very good, and appealing to us concerning 
this pre-date material and how it affected them at the time. 
In fact, when the meeting started, the Mirror did not have 
this 69 thousand on its mail room floor. They had been 
promised this amount of copies but as yet it had not been 
in the mail room. In fact, we were told by Mr. Potts that 
he had made a trip to the Neo plant in the afternoon, and 
he was accompanied by Mr. Thompson of the Mirror and 
they wanted to find out would they get the supplement. 
They were assured that they would. In fact, on going 
through the plant, they found out it wasn’t even being run 
off, and they went back to management, Mr. Gervase of 
Neo, and wanted to find out when they were going to get it. 

Mr. Turitz: Is this hearsay? 

The Witness: No. This is information that was given 
to me by Mr. Potts and Mr. Thompson. 
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A. (continuing): As I said, I believe there was 

at the meeting, Mr. Potts and Mr. Thompson, Mr. 
Kennally of the Mirror. Also Mr. George McDonald, Busi- 
ness Representative of the New York Mailers’ Union No. 
6 and also Mr. Robert Ameln, Representative of the Inter- 
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national, the International Typographical Union. The six 
of us were at the meeting, and all these things did come 
out. In fact, Mr. Thompson told me, told us rather, is there 
any way I can help you, Tom? He said let’s try and get 
this thing straightened out. I told him, why don’t he go 
back and speak to the people. He said I did this after- 
noon. I said not to that bum over there, Gervase, why 
don’t you talk to either John Cuneo or Mr. McEvoy? They 
are the only two that can do something about this. 

Q. But this suggestion came from Mr. Thompson? A. 
Oh, Mr. Thompson, yes. With that, John Potts went to the 
telephone to make a call to find out whether they got the 
magazine in. In fact, this whole day, I was the most sur- 
prised guy. Some of the supplements getting through, I 
didn’t think they would get through, the way they were 

being stopped. John came back to the table and 
60 said, ‘‘Tom, we have one truck over in Brooklyn 

at the present time and will your people handle it,’’ 
and I told him, ‘‘John, we won’t.”’ 

And then in the meantime, my Business Agent called 
the Mirror and ascertained from the chapel chairman that 
the truck was there and they were unloading it but we 
would not touch it and just about that time we started to 
break up because we were at loggerheads and I believe it 
was close to one o’clock in the morning. 

Q. Let me ask you this, Tom. When you told Mr. Potts 
that your men would not handle work from Neo Gravure 
but would handle it if it came from Alco, what did you want 
Mr. Potts to do? 

Mr. Turitz: That’s objected to. 

Mr. Sugerman: May I remind Mr. Turitz that he is ob- 
jecting to a question which I should presume and he should 
presume would not be objectionable. T am reading specific- 
ally a question put to Mr. Laura, this very question, by 
Judge Dawson, and I suggest that if Judge Dawson under- 
took to ask this question, it should not be ruled objection- 
able here or conceived for a moment to be. 
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Mr. Turitz: I think there is a difference between a ques- 
tion which is in the nature of cross-examination of some- 
thing that was brought out on direct, and a question which, 

while technically cross-examination, goes into new 
61 material and is therefore part of the defense—par- 

don me—of the Respondent’s case here, so that you 
have the Respondent trying to bring out through his own 
witness, in fact, through somebody who is really the Re- 
spondent himself, the operation of his mind, but self-serv- 
ing statements. 

I think that the question of the intent is something to 
be deduced by the Trial Examiner from all the testimony 
in the case and not by a self-serving statement by the wit- 
ness. 

Mr. Sugerman: I never have heard of anything so pre- 
posterous as that the only valid way to find out what a 
man’s intent is to deduce it and not to hear it from himself. 
I have never heard a proposition by that, even at the 
NLRB. 


Trial Examiner: Will you read back the question, please? 


(Question read.) 


A. Nothing. 

Trial Examiner: I’ll allow the answer to stand. 

Q. Did you want him to stop doing business with Neo 
Gravure and take it from some other outfit that you were 
not on strike against? A. No, I didn’t want that. 

Q. Did Mr. Potts ever suggest to you the possi- 
62 bility that other employees of the Mirror might be 
available to handle the supplements if your people 

were not willing to? A. No. 

Q. Did you ever suggest to him that other employees of 
the Mirror would not be permitted to handle the supple- 
ments for the Mirror, if they came from Neo? A. No. I 
had never suggested that at all. 

Q. Are there many extras in the mail rooms, extra em- 
ployees in the mail rooms of the Herald Tribune, Journal 
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American and Mirror, who at times work on the Sunday 
Supplements at those mail rooms? A. They have extras 
shaping in their plants. 

Q. And who work on the supplements? A. Supplements. 

Tria] Examiner: Are any of the extras members of your 
union? 

The Witness: Yes. Some of them are, very few. 

Q. Are most of the extras not members of the union? 
A. Oh, the great majority of them are not members. 

Q. Did you ever, as an officer of the union or did any of 
the officials working under your direction, ever instruct 
or appeal to or order the extras who were not members 
of the union, not to handle the supplements? A. No. We 

had never talked to any of them. 
63 Q. When you spoke to Joe Camp of the Publish- 

ers Association during the wek of February 13th, 
before the strike started, was this upon his call or your 
call, or was it a face to face conversation? <A. I’ll tell you 
the truth—the telephone calls during that week and the 
next week, we had been calling some. In fact, I have occa- 
sion to call Joe some time and he has occasion to call me. 
I am not sure whether I called him or he called me on that 
occasion. But we did speak two or three times during 
that week and I believe that on two occasions we talked 
about Neo. 

Trial Examiner: Mr. Camp is with the Publishers? 

The Witness: Yes. 

Tria] Examiner: Is he their representative? 

The Witness: He is the Assistant, I believe, to the Execu- 
tive Secretary of the Publishers Association. 

Tria] Examiner: Was he the man with whom you com- 
monly had dealings, when you were dealing with the Pub- 
lishers? 

The Witness: Yes, usually if I call the Publishers, I call 
Joe. He handles the routine work. 
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65 Q. And you have testified that all the time dur- 

ing the week of February 13th, you contemplated 
that your strike against Neo, if it should come off, would 
be totally effective to stop the printing at Neo, is that cor- 
rect? <A. Definitely. 

Q. And you did not expect to face up to the problem 
of whether or not to handle supplements over at the pub- 
lishers, newspaper publishers, after the strike commenced? 
A. I thought I could shut them down and nothing would 
move in the publishers at all. 

Q. And the fact is that you have been maintaining a 

picket line continuously at Neo ever since the strike 
66 started? A. We have. 
Q. And that employees of Neo represented by 
other unions, as well as unorganized employees of Neo 
have been crossing your line there? A. They have. 


Q. Is it not a fact, to which you have already testi- 

fied, that Mr. Thompson, I believe, undertook to 

look into and speak with Neo about your problems over at 
Neo? A. Yes. I had testified to that. 


Q. Did that suggestion emanate from Mr. Thomp- 
son or from you? A. From Mr. Thompson. 

Q. Did you ever ask anyone in management at any of 
these three publishers to do anything for you with regard 
to Neo Gravure? A. No, I never did. 

Q. Nothing at all? A. No, nothing at all. 

Q. Did you ever ask anyone in management at any of the 
three publishers not to do anything in your interest? A. 
No, we never did. 

Q. Did you ever tell anyone in management at any of 
these three publishers that if they took the supplements 
in from Neo after the strike started, you would cease work- 
ing at these publishers? A. No. We never said that. 
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Q. Isn’t it a fact that for a time on February 20th at 
least and perhaps on February 21st, that your members 
did refuse to handle the Neo, the Sunday supplements at 
these three publishers which had come in from Neo, since 
the strike started? A. Yes. Actually it is only two pub- 
lishers. Actually come down, we were asked at the Tribune, 
my people refused. And we were asked at the Mirror. But 

the—— 
70 Q. What about the Journal American? A. I un- 
derstand it never did come up in the Journal Ameri- 
can. They had two weeks’ supply on hand and then by the 
time they got the restraining order, they were back in 
business. It didn’t bother them. 

Q. They got the restraining order from Judge Dawson 
on Friday, February 24th? A. That’s right. 

Q. And that very afternoon, what did you do pursuant 
to that Order? A. I sent out a directive, and in fact, I 
even delivered part of it myself to the men in the Herald 
Tribune, I delivered it to the Herald Tribune, but it was 
sent out to the Mirror and also to the J ournal American, on 
both the night and the day side. 

Q. And ever since the issuance of those Orders on the 
afternoon of February 24th, pursuant to Judge Dawson’s 
Order, have your men refused to handle any of these 
supplements coming from Neo? A. No. They have han- 
dled everything. 

Q. And they have handled it ever since, pursuant to the 
Order? A. They are handling it right up to the present 
time. 

Q. So that the refusal existed only from February 20th 

until after the restraining order on February 24th 
71 and then only at the Mirror and the Herald Tribune? 
A. That’s true. 

Q. And during the period of such refusal at those two 
mail rooms, did your members’ work otherwise continue to 
be performed? A. Yes. We did all work except handle or 
touch this supplement. In fact, in the Mirror, we had 
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wrappers for this supplement to be shipped out in bulk 
should the restraining order go into effect or should some 
other means or somebody else do the work. But that was 
done on the 22nd, I believe, it was a Wednesday, and I 
instructed the men that they would have to prepare the 
wrappers for management. I understand they were pre- 
pared. 

Q. Did you ever threaten anybody in the Herald Tri- 
bune, Journal American or Mirror, in connection with the 
handling of Sunday supplements coming in from Neo on 
and after February 20th? 


A. We didn’t threaten anybody. 

Q. Did you ever ask or order any individual employed 
by the Herald Tribune, Mirror or Journal American to 

engage in a strike in connection with these supple- 
72 ments coming in from Neo after February 20th? A. 
No, I never did. 

Q. Did you ever stop anybody on the management side 
of the Herald Tribune, Mirror or Journal American from 
having all necessary or any necessary work done on the 
supplements coming in from Neo on and after February 
20th? A. No, I never did. 

Q. Did you ever tell anyone on the management side of 
the Herald Tribune, Mirror or Journal American, to stop 
dealing in the Sunday supplements coming in from Neo 
Gravure? <A. No, I never did. 

Q. Did you ever tell any such person connected with 
those managements to cease doing business with Neo Gra- 
vure? A. No, never did. 
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Q. Did you have any idea, when you ordered your 

members not to handle the supplements coming in 

from Neo Gravure, of thereby forcing Neo Gravure to rec- 
ognize and bargain with your union? 
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A. No, I had no idea. 

Q. Did you ever have any idea of winning your strike 
against Neo Gravure otherwise than on the picket line? 
A. No. 

Q. And that you haven’t so far, as a matter of deep dis- 
appointment, to you, I suppose? A. No. We still have the 
picket line up. So we have gotten no place. In fact, I 
don’t think the Board got any place over there either. 
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75 Q. Would you have any objection if these publish- 

ers were to announce now that they are through with 
Neo Gravure, they have had enough? Would this be a 
source of any objection to you? A. No. It would be no 
objection. 

Q. Did you ever make any such suggestion in any way 
to the managements of these publishers that they should 
do thist A. No. I had never suggested this in any way, 
jn any manner, any of the other managements involved or 
anyone else. 

Q. And did you ever make any suggestion to those man- 
agements that they should in preference, do business with 
Alco or anybody else than Neo? A. No, I had never sug- 
gested anything of that kind. 
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76 Cross-Examination ( continued) : 


Q. (By Mr. Sugerman) Mr. Laura, I show you this 
little booklet which is marked Respondent’s Exhibit 1 for 
identification, and ask you to tell us what it is. A. This is 
the contract that exists between New York Mailers’ Union 
No. 6 and Publishers Association of New York City. 

Q. And this is the contract to which the Herald Tribune, 
Journal American and the Mirror are signatories? A. 
Yes, it is. 

Q. Is the contract presently in effect? A. Yes. 

Q. And was in effect since December 8, 1960? A. Yes. 
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77 Mr. Sugerman: I would like to offer the contract 
in evidence, if I may? 

Trial Examiner: Any objection? 

Mr. Turitz: No objection. 

Mr. Hughes: May I see it? 

We, for the Publishers Association, we have no objection 
to the introduction in evidence of this contract, as the con- 
tract between the parties for the period stated. However, 
we want it to be clear upon the record that in view of the 
interpretation that the union has placed upon Section 37 
of this contract, in the testimony before Judge Dawson and 
also in the testimony this morning, we want to note that 
that is not our interpretation of the meaning of that Section 
and that we disavow the interpretation placed upon it by 
the union and by not objecting to its admission in evidence, 
I do not wish to be understood as accepting the union’s in- 
terpretation of this clause in particular. 

Tria] Examiner: All right. 


° * * * s * 
Redirect Examination 


Q. (By Mr. Turitz) Mr. Laura, you told Mr. Sugerman 
that your people in the plants after February 20th, 
did do all the work regularly assigned to them except 
the handling of the supplements for the Neo Gravure which 
came in after the strike. Do you recall that? A. Let me 
see if I get the question right. 

My people handled all the work in the plants from the 
date you are talking about, February 20th, up to the date 
temporary restraining order was put in, except we would 
not touch this product that came from Neo. 


Q. But, didn’t you tell the people that they were 

not to handle newspapers containing the supplement? 

A. No, I never did. I told them they were not, or we would 
not, this is what I told management, we would not touch 
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this product that came from Neo, after the 20th, after the 
strike had been initiated. 

Q. And didn’t that instruction mean that they would not 
touch a newspaper containing the supplement? A. No, no, 
it doesn’t because in answer to that, didn’t I go and tell 
the man that he had to make up wrappers for the Daily 
Mirror or for this supplement? 

Q. And did you tell him to put the wrappers on the news- 
paper? A. I didnot. I told him that he had to make them 
up. That was his job. 

Q. But he was not to put the wrapper on the sup- 

80 plement, was he? A. That was not his job. His job 

was to make them up. That’s as far as he went with 

it. Everything was made up for a shipment of this supple- 
ment. The wrappers were made up. 


82 Q. Now, you told us before that there are extras 
working there, most of whom, in the mail room, most 


of whom are not union members. 
83 Do you recall telling us that? A. That’s right. 
Q. Has it been your experience that people who 
become union members first worked as extras? A. Yes. 

Q. And actually what happens is that you have three 
or four categories of employees in each newspaper, isn’t 
that correct, regular situation holders, regular extras, and 
casual extras, is it? A. Well, it runs regular situation 
holders, substitutes, the regular extras and the casual 
people. 

Q. And the casual extras are the ones who are not the 
union members, is that right? A. Yes. There are a few 
that are union members but the majority are not union 
members. 

Q. And what happens is that a man will advance from 
the casual extra to the regular extra on the basis of the 
regularity with which he has worked as a casual extra, is 
that right? A. Yes. 
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Q. And at that time he will become a union member if 
he wasn’t a member before, isn’t that right? A. Not neces- 
sarily. It is up to the individual himself. 
Q. Most of them, when they do get status as regu- 
84 lar extra, do become union members, don’t they? A. 
To the present time, everybody has. They express 

a willingness to become a union member. 

Q. Well, it is more than a willingness, they are all anxious 
to, aren’t they? A. Willingness and anxious. 

Q. That’s right. So, as a matter of fact when this trouble 
arose at the plant, you were aware that the people who 
worked as casual extras would want to cooperate with the 
union, isn’t that a fact? A. No. That part had never en- 
tered my mind. Never even, the subject never came up 
until it was brought up by you right now. 


Q. What entered your mind about these casual extras in 
relation to handling the struck work that the mem- 
bers were not handling? A. They were a source 
for management to use to do this work. 


Q. Now, what is the reason that the union has this 
policy of not handling struck work? A. The reason 
for why we refuse to handle this goods that came? 

Q. Yes. A. The reason is because it is dirt. We have a 
strike at the plant. This is work we should do, but some- 
body else is doing it and it is coming through the lines and 
it is going into the other plants where we work. For that 
reason alone, we don’t want to touch it. 

Q. And isn’t the reason that you feel that your members, 
irrespective of where they work, should cooperate with any- 
body in the union that is on strike? A. No, no, I wouldn’t 
say that. 

Q. It has nothing to do with that? A. It is just as I said 
before, this is dirt. 

Q. Pardon me? A. Dirt. Struck work. We—work that 
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we are on strike, and refusing to handle it in the 
91 one plant because of the strike, and it is coming into 
another plant. 

Q. You say it is dirt and that is the sole reason you 
won’t handle it? A. That’s right. 

Q. It has nothing to do with the fact that by refusing to 
handle it, the men in the newspapers might be helping the 
men at Neo Gravure win their strike? That has no connec- 
tion with what you are doing, is that correct? A. I just 
gave you 

Q. Is that correct, that there is no connection? A. There 
is no connection. 

° es 2 we e * s se e e 
92 Q. Are you familiar with the day-to-day operation 

at the Tribune? <A. Yes, I know quite a bit 
93 about it. 

Q. You know that there is a considerable amount 
of advertising in the Sunday Supplements, isn’t that right? 
You have seen them? A. Well, you have, I wouldn’t say 
considerable. You have advertising in the Sunday Sup- 
plement. 

Q. And you know that the advertising in the Sunday 
Supplement is a source of revenue to the publishers, isn’t 
that right? <A. Yes. 

Q. And you also know from your conversations with the 
people from these various publishers, that they were very 
anxious to get the supplements out to their readers, isn’t 
that right? A. Yes, that would be. 

Q. In fact, all these conversations with you indicated 
that they were anxious to find some way of getting the 
papers to their customers, isn’t that right? A. In fact, 
I think, Andy, to answer that question, if you go back over 
my testimony, it is one of the reasons we told them to 
get everything in. We wanted them to get it out. 

Q. Up until the point of the strike at Neo? A. That’s 
right. Up until the strike, but we wanted them to get 

everything out. 
94 Q. And was it your intention when you struck 
Neo to shut them down completely? A. You mean 
Neo? 


69 


Q. Yes. A. Definitely. If we had, there would be no rea- 
son for this. 

Q. So you were trying to make that strike as effective 
as possible against Neo? A. That’s right. 

Q. And what was your purpose in having the strike 
against Neo? A. My purpose in the strike at Neo? 

Q. Yes. A. My purpose is over there I have an unfair 
labor practice. Management will not continue to bargain 
with me. 

Q. You were trying to bring as much economie pressure 
as possible on Neo in the strike, and make the strike as 
effective as possible to attain the purpose, isn’t that right? 
A. I don’t like the words you use. The economic pressure 
I am using on them is a picket line. That’s the best I can 
use. 

Q. And you wanted that to be as effective as possible? 

A. That’s right. 
95 Q. And you didn’t want to get any papers out of 
there at all? A. I was hoping none would leave 
there at all. 


= es * e e e e e e e 


Q. (By Mr. Siefken): But for the fact that you were 

advised by your counsel that the union would have been 

guilty of a secondary boycott, you would have ad- 

96 vised your members at the Journal American and 

the Mirror not to handle stuff coming out of Alco? 

A. It would have never come out of Alco. We wouldn’t 

have handled it in Alco. That’s as far as that discussion 
got on that. 


Q. Did you or George McDonald suggest to any repre- 
sentative of the Journal and the Mirror that perhaps other 
employees other than the mailers at those two plants could 

handle work coming from Neo? A. I’ll answer for 
97 myself, John. I had never suggested it. 
Q. No. And you don’t know about George Me 
Donald? A. No. That you will have to ask him. 
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Trial Examiner: Who is George McDonald? 

The Witness: He is the Business Representative of the 
Union. 

Q. Now, it is a fact, isn’t it, that there are a great many 
extras in all extra categories at the Journal and the Mir- 
ror who are union members? A. That’s true. 

Q. And you did testify more than once that the pur- 
pose of your picket line at Neo Gravure was to shut down 
that plant completely? A. Correct. 

Q. And you knew, did you not, as a consequence of that 
anticipated complete shut-down, that the publishers would 
necessarily have to go to other plants to obtain the printing 
of their sections? A. No, no, John. 

Q. Well, then, the only other possibility would be for 
the publishers not to issue the supplements with their 
Sunday editions. A. Hither that or the publisher would 
go to Neo. 

Q. Would go to Neo? A. Why not? If he was shut 

down. 
98 Q. If Neo was shut down, the publishers would 
have to go to Plant ‘‘X’’, would they not, to have 
their supplement printed? A. Either that or they could 
go to Neo and say, ‘‘What is the reason’’? 

Q. I see. And having asked Neo that reason, do you 
think that would solve the problem at Neo? A. It might. 
It is an alternative, John. It might solve the problem. 


o ° * * ° * * e ° * 


100 Q. Now the non-union extras, Mr. Laura, did 
you tell the non-union extras which you have char- 

acterized as casuals, did you tell them to handle the Neo 

Gravure work? A. We never said a word to them, John, 

because it never got into—we never got that far along the 

line. 

e es * * s * ° * e 


101 Recross-examination 


Q. (By Mr. Sugerman): Did the publishers ever 
consult the Union on matters of business decisions as to 
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where they are going to print their, any of their products 
that they don’t print themselves? A. Never. 

Q. And do they sometimes print them in one place and 
then at another, without your knowing about it until it’s 
been shifted over? A. Definitely. 

Q. And had the publishers taken it upon themselves 
under these circumstances which developed in the latter 
part of February or under any other circumstances, to 
take the work away from Neo and give it to anyone else, 
would you have expected to be consulted on it? A. Never. 

Mr. Siefken: I would object to that as purely specula- 
tive, had the management consulted the union. 

Trial Examiner: Well, we have had quite a bit of spec- 
ulation here. I will allow it. A. I could answer that yes, 
I believe, another way. An example was just a year ago. 
The Daily News had its magazine section printed in Alco 

instead of the Daily News. They never consulted us. 
102 Q. And at one time the New York Times used to 

have its magazine section printed at Neo Gravure 
and then switched over to Alco. Were you consulted then? 
A. No. 


Q. Let me ask you this—isn’t it a fact that the only rea- 
son extras don’t normally show up in great numbers ex- 
cept on week-ends is that they know that the regular men 
normally handle the work that is available then? <A. Yes. 

Q. And are there times when on one emergency or an- 
other, extras are called to come in to work? A. Yes, they 
are. 

Q. At various times of the week? A. Oh, yes, definitely. 

Q. And are they all necessarily union men or may there 
be non-union men among them? Do youknow? A.I would 
say quite a few of them are non-union men. 

Q. Is it not a fact that during the pendency of Judge 
Dawson’s temporary restraining order and before the hear- 

ing, before him, which eventuated in temporary in- 
103 junction, the question had arisen in response to which 
you authorized my stating to the Publishers and to 
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Judge Dawson that the Publishers could use extras to do 
this work? A. Yes. 

Q. And you did authorize that statement on my part? 
A. That’s right, I did. 

Q. Did the Publishers ever accept your proffer? A. 
Never. 


* e bd * * ° * e e oe 


106 Trial Examiner: As I understand it, the Union 
in the Metropolitan Area is Union No. 62 

The Witness: Yes. 

Trial Examiner: How do you designate the units, if 
they are units, at the separate plants? 

The Witness: Chapels. 

Trial Examiner: Chapels of Union No. 6? 

The Witness: Yes. The members that work, say in the 
Herald Tribune, that’s the Herald Tribune Chapel. 


* & * * * ° * ° e e 


107 Q. (By Mr. Hughes): Did you authorize Mr. 
Sugerman in the course of this discussion in Judge 

Dawson’s chambers or robing room to permit the publish- 
ers to lay off all of those members of your union who would 
normally be engaged in handling, in the course of their 
work, any work on the Sunday supplements, as part of 
the suggestion that non-union people be hired in place of 
them to do this work? A. Did I authorize—I am just try- 
ing to get—Sid to make that statement, that the men could 
be laid off In other words because— 

Q. Yes. A. Yes. I said the same thing when Mr. Zwick 
asked me that on the telephone. 

Q. Provided they are given a week’s notice? A. That’s 
right. 


Q. And did you reject the suggestion that the 
108  week’s notice be waived in order to lay off the men 
that would normally do this work? A. Did I reject 


it? 
Q. Yes. A. No. 


e * * * 


73 


109  Q. Would it have been your position that if the 

publishers found it necessary to lay off regular situ- 
ation holders who were doing this work, that you would 
waive the notice requirements so that the publishers could 
then engage or seek to find some non-union employees who 
might do the work? A. Let me put it to you this way, 
Andy—in answer to your question. You wouldn’t lay any- 
body off because you need these people for the work. You 
need all our people for the work. You would end up prob- 
ably having to get additional people. But, the work in 
the plant, for the work in the plant, you would need our 
people. 

Q. So, in other words, what you were suggesting to the 
publishers, is that they hire extra people to do the work 
on the Sunday supplements in addition to retaining in their 
employ the regular employees who would do work on the 
daily paper but who would not do work on the Sunday 
supplements, is that what you are suggesting? A. There 
was work in the plant for my people. 

Q. Including work on the Sunday supplements? Isn’t 
that work that they normally did? A. They normally 

worked on the Sunday supplements. I don’t know 
110 what my position is, Andy, as I made that state- 

ment to Mr. Turitz—what my position would be, had 
we reached that point. 

Q. Your counsel has testified or testified in colloquy 
that you had authorized him to make some sort of an offer 
to us in this discussion, whether it was a settlement dis- 
cussion or however else Mr. Sugerman characterizes it in 
Judge Dawson’s chambers. 

What was your understanding of what that suggestion 
was? What were you authorizing him to suggest? A. That 
you have somebody else handle that stuff that was on the 
floor, that supplement. 

Q. In other words, hire additional employees to do the 
work that your men would have done, is that right? <A. 
That our people would not do. 
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Q. And you weren’t contemplating in that suggestion, 
were you, that we lay off your regular people? A. No. 

Q. They would continue to perform their work with re- 
spect to the daily paper? A. That’s right. If after a week 
it proved that you did need ‘‘x’’ amount of men, you would 
lay them off, which is the normal procedure. 

Q. So you suggest then that we increase the payroll by 
hiring people just to do the Sunday supplement work? A. 

Well, Andy, now that we have gotten in this far 
111 with it, we weren’t only suggesting that you hire. 

There were other means in which you could have 
done this. You people have continually operated in this 
manner, if it suits you to go by another means; you peo- 
ple do it that way. We are continually in arbitration con- 
cerning one method of distribution or going from galley 
to bulk and so on like that. You people do it. You people 
could have operated in Neo. 

And you could have had them ship it out right from 
Neo direct, to the newsstands, to the wholesalers. You could 
have done it that way. That was his idea. That was the 
idea that I talked to Sid about. If you wanted to do it, it 
could have been done. I don’t know why you didn’t do it 
or why you persist in this, shall we hire extras and so on 
like that. 

But, that’s your reasoning, but this here, you had alter- 
nate means in which to do it. 


112 Trial Examiner: Well, I mean let’s suppose re- 
gardless of this strike or this problem. Now, let’s 
suppose that for some reason, these publishers cease han- 
dling Sunday supplement work from Neo Gravure. 
113 How much would that decrease the work that your 
men normally did? 
The Witness: If they did not get the Sunday supplement? 
In other words, if it was out altogether? No supplement? 
Trial Examiner: That’s right. 
The Witness: It wouldn’t affect me that much. You 
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laugh. You start figuring it out. Let’s go from plant to 
plant. We go into the Tribune, that’s just one supple- 
ment. They have another one, they have the This Week 
Magazine. Now, when they use the extra supplement, it 
brings me an additional man and sometimes it doesn’t do 
that even. And I might have some for a hand insert. Very 
little. 

I go to the Mirror. This means most of the stuff goes out 
in bulk. I take this section plus the comic and the pre- 
date and put it together. If I didn’t have the extra sup- 
plement, I am still putting two together. I still have 
the man. You are not taking them away. 

Now, in the Journal American, on the night side, where 
they do most of the hand inserting and most of the hand 
wrappers, they have the comic and some of the other. 
Take this away—— 

Trial Examiner: Your men don’t do much work, is that 
what you mean, don’t have as much work to do? 

The Witness: But they are still hired. You can’t 


114 puta figure on it. There might be a few in the Trib- 
une, that might be the best place because the man is 
hired specifically for that. 


Further Redirect Examination 


Q. (By Mr. Turitz): One of the suggested alternative 
means that you suggested here for the publishers to get 
over the difficulty was that they could have operated at 
Neo. Did you mean by that that they could have brought 
their papers over to Neo to have the supplements inserted 
there or was it something else you had in mind? A. They 
could have sent it out in bulk from Neo. 

Q. Sent it out in bulk from Neo to the news dealers and 
have the news dealers do it instead of having the publish- 
ers do it in their plants, is that it? A. Most of it is done 
by the news dealers. 

Q. But in many instances the publishers wanted to do 
the inserting in their own plant, is that correct? A. Wish 
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it was true. Only one, and that’s the Tribune. The rest 
of them, we only do a small amount out of it, out of the 
total order. 

Q. And your suggested alternative was that you cut it 
all out at the various plants and let the inserting be done 
by the newspapers, is that right? A. This is my talk with 
Mr. Sugerman. 

Q. And you suggested it here on the witness stand? 
115 <A.I said they had alternate means and this could 
be one of them. 


Further recross-examination 


Q. (By Mr. Sugerman): As a matter of fact, doesn’t 
the Mirror now handle one of its Sunday supplements in 
rather large quantities by having it shipped from a printer 
in Wilkes-Barre, Pennsylvania, directly to various whole- 
salers and news dealers and depots around the country 
without it coming into the plant? A. That’s right. It 
was the subject of an arbitration which we lost. 

Q. And are there occasions when the publishers have 
sections brought to their platforms and they are merely 
transferred over into trucks for distribution without their 
entering the plant for processing? A. Yes, that’s true. 

Q. Was this a means so far as you know that was avail- 
able to them to continue to do business with Neo, if they 
felt they must? A. The best answer is they are miles 
ahead of us with things like this and they could have come 
up with something. 

Q. And when you asked for the week’s notice for laying 
off any of the mail room employees, if the publishers should 

decide to have the work done by others, was that in 
116 pursuance of Section 21 of your collective bargain- 

ing agreement, providing for a week’s notice? A. 
That’s right. 

Q. Did you attach any other conditions to their laying 
off the employees? A. No, if they laid them off, it would 
take me ten weeks to get the guy back on. 
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Further redirect examination 


Q. (By Mr. Turitz) : You say you lost an arbitration in- 
volving the Mirror. I take it that what happened there 
was that the Mirror had some sort of supplement which 
used to be done at the plant, it bypassed the plant of the 
newspaper; is that correct? A. Something was done in 
Wilkes-Barre and everything used to come into the plant 
and now they elected to by-pass the plant, the work my 
people are doing. 

Q. And you objected to that procedure? <A. Yes. At 
that time we did. 

Q. And actually, when you make these suggestions about 
operating at Neo, cutting out work that was normally done 
at the plant and letting the dealers do the inserting, you 
are referring only to the period of the emergency caused 
by the strike, is that correct? A. I am just telling them, 

this is the means open to them. They are the ones 
that showed me the means and I wonder why they 
didn’t think of them at this time. 


e ° * * * * e ° e 


Mr. Turitz: Mr. Examiner, the stipulation, Gen- 

eral Counsel’s Exhibit 2, which is in evidence, con- 

tains Paragraph 8 which states that it is without preju- 

dice to the introduction of additional evidence on any issue. 

Now, in Paragraph 9 of the stipulation, it is stated that 

agents of all three newspapers instructed people in the 

mail room to process and handle copies of the Sun- 

119 day supplements and that the employces refused, in 
accordance with the facts set out in Paragraph 3. 

Now Mr. Laura testified at variance with that, so far 

as the Journal American was concerned. He said the prob- 

lem never came up at the Journal American because no 

American Weekly came out of Neo Gravure February 20th, 

2st, 22nd, 23rd or 24th and on the 24th, there was the in- 

junction and the orders by the union to handle the matter. 

Now I find that that testimony of Mr. Laura is correct, 
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and so that that is an instance where there is testimony 
which is at variance with the stipulation and the testi- 
mony is correct. 


Hugh F. Smith 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct examination 


Q. (By Mr. Turitz): Would you please give your name 
and address to the reporter? A. Hugh F. Smith, Circu- 
lation Manager for the Journal American. Address, 7324- 
193rd Street, Flushing, Long Island. 

Q. How long have you been Circulation Manager for 
the Journal American? A. Sixteen years. 

Q. The Journal American Sunday edition includes a 
magazine known as the American Weekly, is that correct? 
A. That’s right. 

Q. And from whom does the Journal American receive 
this American Weekly? A. Neo Gravure. 

Trial Examiner: What does Neo Gravure do? 

The Witness: They print it and deliver to the Journal 
American. 

Q. Incidentally, does the J ournal American make 
121 those arrangements with Neo Gravure? A. No. 
The American Weekly makes the arrangements. 

Q. That’s the Division of Hearst Publishing Company, 
Inc., the American Weekly; is that correct? A. That’s 
right. 

Q. And so far as the New York Journal American is con- 
cerned, all American Weekly supplements which it uses 
are printed at the Weehawken plant of Neo Gravure, is 
that right? A. That’s right. 

Q. How many employees do you have in the mail room 
at the Journal American? A. 73 regular situation holders. 
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Q. Can you explain to the Trial Examiner to what ex- 
tent the employees in the mail room regularly, that is, as 
part of their regular duties, work on handling of the Ameri- 
can Weekly? A. We have a night crew of 15 employees, 
regular employees, that handle Sunday supplements on 
four nights of the week and part of the fifth night. The 
rest of the fifth night they handle the main sheets. We 
also have about ten employees on the day side that han- 
dle Sunday supplements. The ten employees on the day 
side, all of their work would be on the American Weekly, 
and I would say about 60% of the night side employees’ 

work would be on the American Weekly. 
122 Q. Do you know Mr. Thomas Laura, President of 
the Mailers’ Union? <A. Yes, I do. 

Q. Do you recall having a conversation with him during 
the week prior to the strike? A. Yes. 

Q. Where did this conversation take place? A. In my 
office. 

Q. When did it take place? A. On Thursday, February 
16th. 

Q. Was anyone else present? A. No. Just Mr. Laura 
and myself. 

Q. What was the conversation? A. Mr. Laura was down 
in my office on another matter and he informed me that 
they were having difficulty at Neo Gravure, and that there 
would probably be a strike the early part of the follow- 
ing week and we should get all our sections in as soon as 
we could. 

Q. Did he say why? A. He said they were going to, try- 
ing to negotiate a contract with Neo Gravure and they 
weren’t getting too far with them. 

Q. Did he say why you should get your plant, your maga- 

zines into your plant as soon as possible? A. Yes, 
123 because once there was a strike at the Neo Gravure, 
that our men would not handle the sections. 

Q. Was there anything else said in that conversation 
that you recall? A. I asked him if the printing was trans- 
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ferred to Chicago, if his men would handle the sections. 
He said he couldn’t answer that question. 

Q. Did you ever have any conversation with the fore- 
man of your mail room? <A. Yes, on Friday, February 
17th, the foreman of the mail room, James Taylor, called 
me and told me that he had received instructions from the 
union that the Mailers would not handle any American 
Weekly’s that were delivered to our plant after the strike 
took place. 

Q. Do you recall anything else he said? A. No, there 
wasn’t anything else that I recall. 

Q. Do you recall whether he said anything as to what 
you should do in view of the fact that the men would not 
handle the American Weekly? A. No, he didn’t say any- 
thing as to what we should do. 

Q. Do you happen to know the name of the foreman? 
A. James Taylor. 

Q. Do you know whether he is a member of the Union? 
A. He is. 


124 Q. (By Mr. Siefken): How many American Week- 
ly’s at the Journal American are inserted by the 
Mailers’ Union? A. Approximately 125 thousand. 

Q. And the approximate circulation of the Sunday Jour- 
nal American is how much? <A. 900 thousand. 

Q. With respect to the difference between 900 thousand 
and 125 thousand, the Journal American has American 
Weekly’s for the 775 thousand, does it not? A. Yes, it 
does. 

Q. Do they come into the plant? A. Yes. They all come 
into the plant. 

Q. And are processed by the Mailers’? A. Processed 
by the Mailers’, shipped to wholesalers, individual dealers. 


Cross-examination 


Q. (By Mr. Sugerman): Did you take advantage of Mr. 
Laura’s suggestion of sebruary 16th and get in your Sun- 
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day supplements before the strike occurred on February 
20th? A. Yes, we did. 
Q. And thereafter never had any trouble with the 
125 Mailers’ about Sunday supplements, is that correct? 
A. No, we did not. 


e * s * e * e 
Redirect examination 


Q. (By Mr. Siefken): As a matter of fact a temporary 
restraining order was issued, was it not? A. That’s right, 
it was. We didn’t have any other sections coming in until 
the temporary restraining order was issued. 


Lester Zwick 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct examination 


Q. (By Mr. Turitz): Would you please give your name 
and address to the reporter? A. Lester Zwick, 40 Park 
Avenue, New York City. 

Q. You are Circulation Director for the New York Her- 

ald Tribune? <A. That is correct. 
126 Q. How long have you been that? A. Four and 
a half years. 

Q. Do you have general jurisdiction over the work in 
the mail room? A. Yes, I do. 

Q. Are you familiar with the duties of the men working 
in the mail room? A. Yes, I am. 

Q. These men are represented by Local 6, New York 
Mailers’? A. That is correct. 

Q. Can you give us an idea of how much of the work of 
the men in the mail room is involved with the handling 
of the magazine, Today’s Living? A. Well, all of our 
Today’s Living are inserted; 555 thousand was the print 
order in the week in question and these are inserted into 
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the comic section. The bulk of these are shipped out except 
for 40 thousand or the 50 thousand that are reinserted, I 
should say, into the main news section on Saturday night. 

Q. So 40 to 50 thousand, in the case of 40 to 50 thousand 
papers, they go out complete with all the various Sunday 
supplements including Today’s Living; is that right? <A. 

That is correct. 
127 Q. As to the rest of the papers, the newspapers 
themselves, go out without the Sunday supplements? 
A. No. The supplements go out in one package. That is, 
the This Week and Today’s Living are inserted into the 
comic section and those go out to the dealers. 

Q. And then the dealer inserts the comic with the two 
other things into the newspaper proper, is that correct? 
A. That is correct. 

Q. Is there any advantage to the newspaper, to the Her- 
ald Tribune, in having the inserting done at the newspaper 
plant? A. Well, the advantage, it’s been the publisher’s 
policy to insert them at the plant because we felt that the 
advertising, the value of the advertising, in these sections 
was so great, that we didn’t want to trust it to insertion in 
the field. 

Q. You wanted to insure against slipups on the inser- 
tions? A. That’s correct. 

Q. Actually, when it is done in the field, the work itself 
js done free for you in the field, isn’t it? A. Considerably 
cheaper. 

Q. But the publisher finds it pays to have it done in the 

plant to the extent that it is feasible, is that right? 
128 A. That is correct. 
Q. Do you know Mr. Gerald Collins? A. Yes, I do. 

Q. Who is he? A. He is the Treasurer of the Mailers’ 
Union. 

Q. Did you have a conversation with him shortly before 
the strike? A. Yes, I did. On Saturday night, February 
18th, in the mail room. 

Q. Where did the conversation take place? A. In the 
mailing room. 
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Q. Was anyone else present with you and Mr. Collins? 
A. No. 

Q. What was the conversation? A. Well, I said to Gerry 
Collins that I had heard about some difficulties over at 
Neo Gravure and I wanted to know what was doing, and 
he said that they were having difficulties and that if there 
were a picket line there Monday, I would be unable to get 
any of Today’s Living into our plant. However, he did 
say that anything I had in the plant would be handled by 
the men. And that—then I spoke to him about the neces- 
sity of the lay-off and he said, well, just give your week’s 
notice, and that in sum and substance is the conversation. 

Q. How did this question of lay-off come up? 
129 A.I said to him, if we were not going to insert To- 
day’s Living that we would not need as many men. 

Q. Well, did—how did that come up about their people 
not inserting Today’s Living? A. Because he said that 
they would only handle the Today’s Living that were in 
the plant and that if there were trouble Monday, that the 
Mailers would not handle the balance of Today’s Living. 

Q. So it was then that you mentioned about laying off 
some of his people and he said you would have to give a 
week’s notice? A. That’s right. 

Q. Did you have any conversation with Mr. Laura? A. 
Well, I was trying to get the balance of Today’s Living 
into the plant and I had called Mr. Laura—— 

Q. When? <A. Monday afternoon. 

Q. February 20th? A. February 20th. I would say 
around a quarter to five or five o’clock. And I told Tom 
that I had a couple of trucks en route loaded with Today’s 
Living and I wanted to know if they were going to handle 
them. And he said no, that they were not going to handle 
going to invoke the struck work provision of the con- 

tract. 
130 Q. And he said that they would only handle 
what was in the mail room before the strike? A. 
That’s right. 
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Q. (By Mr. Hughes): Mr. Zwick, there was some testi- 
mony here this morning by Mr. Laura, to the effect that it 
was possible perhaps to have some of the work on the Sun- 
day supplements done by the drivers, members of NMDU. 

From your experience—— 

Mr. Turitz: Could we have that? 

Mr. Hughes: Newspaper and Mail Deliverers Union of 
New York and Vicinity. 

Q. From your experience with that Union, if you had 
given jurisdiction over the work on the Sunday supplements 
to members of that Union, do you think they would have 
agreed to relinquish it when the difficulties with Neo were 
over? <A. Never. 

Q. There was also some testimony by Mr. Laura to the 
effect that the publishers could have gotten some non-union 
extras in the mail department to do the work. 

In your judgment, are there enough non-union 

431 mailers available through the course of the work 

through the course of the week, to do this work? A. 

Well, not exactly. There might be. But the problem is 

that this work is so integrated that once you did have it 

inserted, who would handle the paper after it was inserted? 

Because this way it would have to run through the machines 

and generally speaking, we don’t use extras on anything 

of a technical nature, on machines, unless it is just lifting 
newspapers. 

Q. Now, are there any other special men assigned to do 
the work on the Sunday supplements or is that work that 
is done by anybody in the, that is working on the particular 
shift, anybody in the mail room? A. We have regular situ- 
ation holders assigned to inserting machines on certain 
nights of the week. We would, in between editions, have 
any mailer that didn’t have any duty or already had his 
lunch, insert by hand. 

Q. In the course of a normal work shift, at a time when 
there wouldn’t have been this difficulty at Neo and there 
wouldn’t have been this refusal by the mailers to handle 
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the work, would it be likely that perhaps all or substanti- 
ally all of the employees working on a shift when supple- 
ments were being processed, might have occasion to han- 
dle the supplements in the course of their work? A. Yes. 

They would. At some time almost every regular 
132 situation holder would handle the supplements, 

whether it is pulling them in on the way or pulling 
them around on the machines or inserting them in between 
editions. 

Q. So then that if you were to find enough non-union 
extras to come in and do the work, would you have to re- 
place in effect, the whole work shift or substantially all 
of the work shift in order to get this work out? A. The 
best thing I can say on that is that after we got the injunc- 
tion, when I had to get Today’s Living out, I had to put 
on additional men to handle it. You couldn’t use extras for 
instance, to make up wrappers, to read the blotter book, 
to make up any destination point because you must have 
experienced men. You can’t use an extra to run a Dick 


Stamper, which is the machine that attaches the label to 
the wrapper. 


Cross-examination 


Q. (By Mr. Sugerman): Did Tom Laura or Gerry Col- 
ling ever discuss with you the handling or the refusal to 
handle work beyond the initial stages when the supple- 
ments entered the plant on and after February 20th? A. 
No. 

Q. And you were simply, in fear that from what they 

said, they might not handle it later on if the supple- 
133 ments were inserted by someone else? A. I wasn’t 

in fear. I gave the order to the foreman to instruct 
the men to bring in Today’s Living which we had on the 
platform. The employee told the foreman that he would not 
handle it, that his union told him it was struck work. 
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Q. That was work that came in on to the platform on the 
20th? A. On the 20th. 

Q. Did you ever discuss with Tom Laura or Gerry Col- 
lins whether if anyone else did bring the supplements in 
to the plant and did do the inserting, whether the members 
of Mailers’ Union No. 6 would handle the complete news- 
paper? A. No, sir, I did not. 

Q. Is it so that the foreman under your contract has the 
exclusive power to hire people? A. Subject to the hiring 
provisions. 

Q. And subject to the hiring policy of the Company, as 
well? A. That’s right. 

Q. And did you ever discuss with your foreman the hir- 
ing of, the calling in of extras to be hired to handle this 
work? A. No. There was, it was too impractical. We had 
no way of handling it because as I said before, it was so 

integrated that we just couldn’t handle one separate 
134 from the other. 

The only alternative would have been to send out 
all sections in parts and invoke the Weekly off and elim- 
inate the work entirely of the advance sections. 

Q. And you have said that the advertising in Today’s 
Living was that valuable that you wanted to handle it, or 
have it handled in your own mail room, is that correct, in- 
cluding the insertions? A. Yes, sir, and that is a pub- 
lishers’ policy. I can’t dispute the wisdom of the people 
who own the paper. Maybe we should send them out in 
sections. But nevertheless the publisher feels the adver- 
tising value is there and wants it inserted. 

Q. That’s between you and your publisher. We make 
no suggestion. 

It would have hurt you rather severely, I take it, if the 
strike starting on Neo on February 20th, would have been 
successful to close down that shop, is that correct? A. 
That is correct. We wouldn’t have gotten Today’s Living 
out. 

Q. When you had this conversation with Mr. Collins in 
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the mail room on Saturday, February 18th, did you have 
any idea that you would, despite any strike, get 
135 the papers in? A. No. I couldn’t get that many in 
because we only had 182 thousand in and Neo was 
closed for the week-end. 

Q. Did you have any doubt in your own mind that you 
were going to get papers on Monday the 20th and Tuesday, 
the 21st anyway despite the strike? A. No. I had no doubt. 
I thought I would get them the 20th, all right. 

Q. You were pretty sure that the strike against Neo 
would not work? A. The Neo people told me we will get 
them on the 20th. 

Q. Does Neo deliver to you, to your platforms at Herald 
Tribune? <A. Yes. 


se e ° e ° * * e e e 


A. At the plant the drivers’ union takes them off the 
trucks. They bring them in to the mail room door and pull 
them on what we call a, what we call a blue streak, and turn 
them over to the Mailers at the mail room door. And then 
the Mailers take them into the mailing room. 

Trial Examiner: Whose drivers bring them in? 

The Witness: The Newspaper Mail Deliverers Un- 
136 ion, our drivers. 
Trial Examiner: They take it from the point where 
Neo’s drivers deliver them to the platform? 
The Witness: That is correct. 


Q. Did you demand of Neo that they recognize 

Mailers’ Union No. 6 and bargain with it? A. No, 

sir. I actually didn’t have any conversation other than to 

ask Neo if they were having some trouble and would they be 
able to deliver us Today’s Living. 

Q. By anything that either Gerry Collins or Tom Laura 
said to you, did you feel under any compulsion to tell them 
to recognize and bargain with No. 6? A. No. 

Q. Neither Collins or Laura said anything to you which 
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would have made you feel under any such requirement? 
A. No, they didn’t. 


Q. (By Mr. Sugerman): Did you, after your conversa- 
tions with Collins and Laura, ever tell Neo that you 
138 would cease doing business with them? A. No, sir. 
Q. Or refuse to handle their goods? A. No. Be- 
yond my powers. 
Q. And neither Laura nor Collins ever suggested that 
to you, is that right? A. No, sir. 


John Potts 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Turitz): Mr. Potts, would you please give 


your name and address to the reporter? A. John Potts, 
33 Gramercy Park, New York 10. 

Q. You are Circulation Director of the New York Mirror, 
is that correct? A. That is correct. 

Q. How long? A. It will be four years this August. 

Q. How many employees do you have in the mail room? 
A. 69. 

Q. They are represented in collective bargaining 
139 by Mailers’ Union Local 6, is that correct? A. That 
is correct. 

Q. And as part of their regular duties, they do certain 
work with the Sunday magazine section of the Mirror, is 
that right? A. That is correct. 

Q. Can you give us some idea of how much of their work 
involves this Sunday Magazine? A. Yes, I can. We handle 
1,350,000 Sunday papers. Of that, there is about 160 thous- 
and which is a pre-date edition. Then we have—in other 
words, that pre-date edition is, has a dateline of Sunday 
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the 8th of April and it goes on sale on Monday, today, which 
is the 3rd. So it is on sale a week in advance. 

Now, that is shipped out by us a week—two weeks in ad- 
vance. A great deal of it goes overseas. Some of it west 
of the Mississippi, down South, and so on. Of the 1,350,000, 
we are receiving from Neo magazine sections practically 
every day in the week, with the exception of Saturday and 
Sunday. 

We, in turn, are shipping out magazines every day in 
the week. That is done for a number of reasons. One rea- 
son is that we just couldn’t, as well as handling our daily 
paper, take into the plant that vast amount of paper and 

store it and get it out. So we take so much in each 
140 day and so much is shipped out. That work is inte- 

grated into our regular daily operation and except 
on Monday night and on Tuesday night, when we put out 
our pre-dates, we have a bigger operation on shipping, 
but a mailer will be working on the regular edition, between 
editions he is working on stuffing magazines and comics 
and so on or other related work on the Sunday operation. 

So it is a completely integrated operation working 
throughout the six days of the week. 

Q. And is it a fact that all 1,350,000 Sunday Magazine 
Sections do pass through your mail room? A. No, sir. 
Our mail—unless you say that our mail room extends to 
the street because all the suburban wholesalers, which is 
approximately 300 thousand papers, they come in to, not 
into our plant. They come to the street on 45th Street 
and they are transferred from the Neo truck to a truck, 
New York Mirror truck, and they are checked by a mailer 
right on the street as they go—— 

Q. Checked by whom? A. A mailer. 

Q. By a mailer; do you mean a member of Local 6? A. 
Yes. 

Q. Or in that bargaining unit. A. That is correct. 

And they are checked from the Neo to the truck 
141 which will, say, go to Westchester or something like 
that. So the 300 thousand does not come right into 

our plant unless as I say it is done in our place. 


90 


Trial Examiner: Is the mailer who checks on the street, 
is he on your payroll? 

The Witness: Yes, he is, sir. In other words, he is a mem- 
ber of Local 6, the Union. 

Q. And he is considered part of the staff that works in 
the mail room? A. Yes, because that check may only be 
a matter of an hour. Then he goes back and does his regu- 
lar daily operation. 

Q. Now, you just mentioned these suburban editions 
where the Sunday supplements just reach your sidewalk. 

How about the rest of the 1,350,000—do they all go 
through the mail room proper? A. Yes, they do, sir. 

Q. You had a conversation on Monday, February 20th 
with Mr. Collins, did you? A. Yes. I called Mr. Collins at 
ten o’clock in the morning when I came into the office. I 
heard that there was pickets around Neo, and I spoke to 
my General Manager and called up Mr. Laura, to ask him 
the situation. He was not there. Mr. Collins was there and 

I asked Mr. Collins whether papers which came in 
142 from Neo would be handled by his union. He told 

me that he would prefer that I would talk to Mr. 
Laura, and that Mr. Laura was over in Jersey at that time 
and he would call me in the afternoon. I called Mr. Laura 
that afternoon about four-thirty or a quarter to five, and 
I asked him two questions—I asked him if the papers from, 
the supplements from Neo were received by us, would our 
mailers, the mailers in the Mirror handle them. His answer 
was no. 

The second question I asked him, if we had the supple- 
ments printed some place else, would his union handle them? 
And his answer was yes and he explained to me that half 
an hour previously, the answer was no, but he had been 
in touch with his legal department and they had told him 
that such was the case. 

Q. You said if you had them printed some place else. 
Was some place else mentioned specifically? A. Yes, the 
conversation Mr. Laura brought up, I believe, he said you 


91 


refer to Alco, and I said yes. And he said it would be 
quite in order. Half an hour ago he said he wouldn’t have 
agreed with that, but he checked that with his legal de- 
partment. 

Q. And having checked it, he said that they would han- 
dle it if Aleo did it? A. That is correct. 


* * * * * ° . e s e 


Q. (By Mr. Siefken): Mr. Potts, do you recall an 

occasion in the Brooklyn Plant of the Mirror with 

respect to the foreman giving specific instructions to a 
mailer? <A. Yes, I do, sir. 

Q. Will you explain the circumstances? A. On Monday 
night—— 

Q. The 20th? A. The 20th of February, we received 
69,300 supplements from Neo. The usual procedure is that 
as these supplements are received, the Mailers immediately 
start breaking open the bundles, making new bundles for 
the, wrapping them for the individual dealers or whole- 
salers, I should say, who they are to be shipped to. Monday 
night—this is part of the pre-date shipment and is very 
important because if we don’t get it out Monday night, we 
miss boats for Europe and for South America and trains 
for the Far West. 

The usual practice is soon as the papers are received, the 
mailers jump on it without any instructions and start pre- 
paring it to ship. Monday night they did not do that. I 
came into the office around one o’clock. Our superintendent 
informed us that the mailers were not performing their 

usual function in Brooklyn as far as the supplements 
144 were concerned, so I told him to issue instructions 

to, through the—to the foreman in Brooklyn to in- 
struct the men to start shipping these shipments along with 
our pre-date editions. The foreman in Brooklyn issued 
these instructions and the person that he actually spoke 
to was the Chapel Chairman of the Union and he told him 
that the Mailers could not handle this because they had 
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been instructed by their representative not to do it as it 
was struck work. 

Q. Did he name the representative? A. I think he said, 
going by memory now, our Business Agent, which would 
be George McDonald. 


* * = * e ° 
Cross-examination 


Q. (By Mr. Sugerman) : Would you tell us what the 
work of the Mailer consists of in checking loads outside 
the platform that do not enter the mail room? A. Yes. 
That is a very important work because if a bundle of 300 
was not properly checked, didn’t go to the right whole- 
saler or some person not connected with that got the bun- 
dle, there is 300 papers lost at a value of 15 cents per paper, 
because you could not sell a paper without your magazine 
section. 

That mailer, he has a list of how much is to be received 
from Neo in a truckload, makes sure that he gets the truck- 

load and he makes sure that the proper number is 
145 transferred from Neo’s truck into the Mirror truck 

for delivery to whatever wholesaler they are desig- 
nated for. 

Q. Is that work for which nobody but a mailer is quali- 
fied? A. That is work, not a matter of qualification, sir, 
it is a matter of fact that it comes under the jurisdiction 
of that Union and, as I explained in my preamble on this, 
it is a very important work, responsible work, which only 
a person who has been doing it regularly can do. They 
know how much to expect, how much to go to the proper 
wholesalers, what trucks to put them on, and so on, to have 
them transferred to. 

Q. And if a mailer said I don’t want to do it, isn’t there 
anybody who could be assigned to doing that work? A. 
Well, I certainly could not take a man off the street-—— 

Q. No—— A. —one of extras or So on. 

Q. What about a driver? A. A driver? Then you are— 
in other words this way—one department is checking on 
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another department. Whereas if you gave that work to 
the drivers, the drivers would never give that work up. 
And it got—— 
Q. Be that as it may, if the Union tells you officially 
we don’t want to handle this work, does that mean 
146 that you are not going to have this work done, and 
if you want it done, is there nobody available that 
you can assign to doing it? A. Now take, for instance, if 
I assigned one of my assistants to go down and do that— 
the other union involved in handling that would not handle 
it because that is Mailers’ work. 

Q. You think the unions stick together that closely, do 
you? Did you ever hear of Neo? A. A little farther than 
thinking, sir. 

Q. But, I ask you seriously, isn’t this work which is 
within the competence of a driver, some driver at the plat- 
form, who handles—— A. Undoubtedly, after a little ex- 
perience on that, but this is a regular procedure which is 
handled week after week, and the mailers have, by their 


daily, I should say weekly handling, have the experience 
of handling this. 
That is also part of the man’s daily night’s work. 


Trial Examiner: Mr. Sugerman, let me ask you 
this at this point—I would assume that in most plants, 
no matter what nature, that if the regular employees don’t 
do their work because of a strike or something of that 
nature, it is possible to get other people to do the work. I 
would think that would probably be true in most alleged 
secondary boycotts that you have, you can get office people, 
supervisors and so forth, but is it your position that because 
a secondary employer can get the work performed other 
than the way it ordinarily is performed, that therefore 
there is no violation? 
Mr. Sugerman: No, of course not. 
Trial Examiner: To what are you addressing yourself 
when you go into this question of whether there are alterna- 
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tive means other than the regular and ordinary procedures? 

Mr. Sugerman: I am addressing myself to the ques- 

tion of whether or not this publisher was forced or 

148 required to, by any means whatever, to cease doing 

business with Neo or to handle and use the Neo 
product. 

Trial Examiner: Well, it seems to me that gets back 
to what I asked you originally. The fact that there is an 
alternative way of doing it, that he may have some people 
who ean do it or he can go out and hire people, does this 
mean that there is no secondary boycott? 

Mr. Sugerman: There may be, if I am forcing or requir- 
ing him to cease to do business with the primary employer. 
Then I may be violating the statute. 

But, if I am not forcing him and requiring him and this 
is what I am searching out, because so far, there is an alle- 
gation in the Complaint that we are forcing them and re- 
quiring them to do this, and I have a right to find out to 
what extent he was forced or required to do anything. 

Trial Examiner: Well, I understand what you are say- 
ing. I am not sure that our minds are meeting on this 
point, though. 

In most of the secondary boycott situations of which I 
am aware of, the decisions, it has been the situation that the 
employees of the secondary employer, who ordinarily do 
the work, are induced or forced not to do their work, and 

therefore the conclusion is drawn that it is for the 
149 object of getting that employer to cease doing busi- 
ness with the primary. 

Mr. Sugerman: I am afraid you are right. I think just 
as you have stated, that because of the inducement and 
encouragement to refuse to handle the work, then, as you 
put it, the conclusion is drawn from that fact alone that 
we are forcing and requiring them to cease doing business, 
and I say that doesn’t follow. I say that it is a matter of 
evidence, and that they have got to prove the forcing and 
requirement. I say it is lawful to induce people, under this 
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Act, to induce and encourage people to refuse to handle 
work, period. 

Trial Examiner: All right. I think I understand your 
position. It may shorten this, if I state to you now that I 
will take official notice, judicial notice that it is reasonable 
to conclude that physically other employees than the regular 
employees could check newspapers on the street and do 
other things. I would think another person could do that. 

Now obviously, it is a certain amount of experience that 
goes with it, depending on the amount of skill entailed. I 
suppose that even a simple task like emptying the waste- 
baskets in a plant, the regular employee probably gets a 
certain amount of experience and can do it better, but I 
would certainly assume that somebody else could do that 

work, and I will make that assumption here, that 
150 another person could physically do this work, with- 
out dwelling on and laboring this particular point. 


Q. When you at least on February 20th, reached Mr. 
Laura by telephone, you asked him two questions, you 
said. What were they? A. One, would the members of 
his union handle supplements which were received from 
Neo, if received from Neo on the 20th or later. 

The second question was 

Q. And his answer to the first question was? A. No. 
They would not handle them. 

The second question which I asked was that if our sup- 
plements are printed elsewhere than Neo, will your union 
handle them, and his answer was yes. 

Q. And did you also not testify on your direct examina- 
tion that he then brought up Aleo? A. That is correct, 
sir, yes. He asked me, he said you refer to Alco and I 
said yes. 

Q. Isn’t it a fact you first asked him about Alco, some 

outside outfit like Aleo? A. I do not, I am positive 
151 ‘that I did not in our conversation mention the name 
and, until Mr. Laura brought it up. It was a most 
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friendly conversation and he said that he had been talking 
to the General Manager or somebody of Alco about this 
before, and half an hour earlier he would have said no, but 
after getting advice from, I believe you, and the Interna- 
tional legal department, he had changed his mind and he 
would handle it. 


152 Q. Did you tell Neo that they must recognize or 
should recognize and bargain with Mailers’ Union 
No. 6% A. No, I did not. 

Q. No one on behalf of the Union had told you or sug- 
gested to you that you do that, is that right? A. No one 
had. 

Q. Did you tell the management of Neo that under any 
circumstances you would cease doing business with them 
or refuse to handle their product? A. No, that is not with- 
in my jurisdiction and I did not. 

Q. And no one in behalf of the Union had told you to 


do so or suggested that you do so? A. No, sir. 

Q. Was it—you did speak to Alco, that day, too, did you 
not, before speaking with Mr. Laura? A. Yes. Our pro- 
duction manager spoke to Alco and inquired if they could 
handle the shipment, the printing, if required. 

Q. You were told what? A. We were told yes, they could. 
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153 Q. I want to read you from Page 45 of the tran- 
script of testimony before Judge Dawson on March 
Ist, 1961, these questions and answers between Mr. 
154 Slaughter in behalf of the Acting Regional Director, 
on your direct examination, and yourself 
Mr. Turitz: I object to that procedure. I think the wit- 
ness should be allowed to read it to himself first, to refresh 
his recollection. 
Trial Examiner: He can call it to the witness’ attention 
this way, if he wishes to. 


Q. ‘Question: Why was it that you checked with Alco; 


to see whether or not they would be available as an alterna- 
tive? 

‘¢ Answer: That is correct. 

“Question: I said why was it that you did that? 

“¢ Answer: Because, as I stated a few minutes ago, when 
I came back from Neo, I had assurance that they felt they 
would be supplying us, but I felt that as a precaution, we 
should look for an alternative, and in this case, it was 
necessary. 

“Question: You mean you had reason to doubt whether 
Neo would continue to supply you with the magazine? 

‘‘Answer: No. Just as a sound business precaution.’’ 


Mr. Sugerman: And then on 46, continuing: 


‘Question: What induced that sound business precau- 
tion? What was in your mind at the time that you sought 
out an alternative source? 

¢¢Answer: When I was over there, the presses were 
155 running, but the problem was whether the pressmen 
would continue to work. 

“Question: In other words, you thought that possibly 
Neo would not be able to produce the magazine for you? 

‘¢Answer: That is correct. 

“Question: And that is what provoked your inquiry to 
Alco? 

“Answer: Right.” 


Does this refresh your recollection at all? A. Yes, it 
does, Mr. Sugerman, thank you very much. 

Q. You have communicated or had Aleo communicate 
with after your visit to Neo? A. That is correct. 

Q. And your only reason for it was that you thought Neo 
might be shut down and you would not be able to get the 
papers at all, is that correct? A. There is a possibility 
of that, yes. 

Q. And it was not for any reason whatever that Mr. 
Laura suggested to you or anybody else in behalf of the 
Union, that you should seek anybody else out? A. No. Mr. 
Laura did not suggest that. 
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Q. And you simply wanted to know as a further precau- 
tion that if it came to pass, that you did use Alco, the 
Mailers would handle the paper coming from Alco? 

156 <A. Thatis correct. 


Redirect Examination 


Q. (By Mr. Siefken) Isn’t it a fact, Mr. Potts, that mail 
room work is not specified among the job classifications 
in the contract with the Newspaper Mail Deliverers Union? 
A. That is correct, sir. 


166 George E. MacDonald 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Turitz) Would you please give your name 
and address to the reporter? A. George E. MacDonald, 53 
Marine Avenue, Brooklyn 9, New York. 

Q. Mr. MacDonald, you are the Business Representative 

of Mailers’ Union No. 6, is that right? A. Yes, sir. 
167 Q. And you have been that for at least four years? 
A. Yes, sir. 

Mr. Turitz: Mr. Examiner, I am examining Mr. MacDon- 
ald under Rule 43B by virtue of his position with the Union. 

Trial Examiner: All right. 

Q. Do you recall shortly prior to the strike at Neo Gra- 
vure that you had a conversation with Joe Schwartz? A. 
Yes, sir. 

Q. He is the mail room foreman at the Herald Tribune, 
is that correct? A. That is correct. 

Q. Can you fix the time more accurately? A. I would say 
Thursday or Friday night. 
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Q. The Thursday or Friday just prior to the strike, is 
that correct? A. I would say it was Friday night. 

Q. Your best recollection is Friday. It might have been 
Thursday, is that correct? A. Joe Schwartz I would say 
Friday night. 

Q. Where did this conversation take place? A. By 
phone. 

Q. What was the conversation? A. Well, I don’t recall 

the exact words, but it was, in effect, to the effect that 
168 I told Joe Schwartz, our mail room foreman, that 

we had met that Friday with Mr. Ingram and Mr. 
Gervase from Neo Gravure, and tried to settle the situation 
and get into the contract as far as not going all the way 
with the strike, and that we had reached a position whereby 
we had to file unfair labor practice against Neo Gravure, 
for just refusing to bargain with us and that we were defi- 
nitely going forward with a strike. That would be some 
time the following week, the strike. 

Q. Didn’t you tell him the date the strike would start? 
A. I might have told him the following week. I might 
have told him Monday. 

Q. Actually that date had been decided on by Friday, 
hadn’t it? A. Only as far as the officers of the union 
knew and the International Representative and our attor- 
ney, Mr. Sugerman, that was the date that we had inten- 
tions of striking. But there could have been something 
come up to stop it but that was the date. 

Trial Examiner: This Friday when you spoke to 
Schwartz was the same day on which you had previously 
met with the Company representatives? 

The Witness: We met that morning. 

Trial Examiner: Then later you talked to Schwartz? 

The Witness: That’s right. 
169 Q. And you also told him, didn’t you, that on 
Monday, February 20th, when the strike would start 
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there would be pickets at Neo Gravure, isn’t that right? 
A. I think I did tell him that, sir. 

Q. Did you make a suggestion to him as to what he 
should do with respect to his superiors at the Herald Tri- 
bune? A. Yes. I told Mr. Schwartz that being we were 
faced with this situation, and that we had good relations 
with the Herald Tribune and we didn’t want to see them 
get in any kind of middle position and grabbed anyway, 
that if he let word be known to his superiors, they might 
be able to get their Today’s Living Magazine in their own 
plant in time to get their own paper out, so they would not 
be caught in any trouble, which I believe he did. 

Q. Did you tell him anything to the effect that you 
should tell your superiors that your people at the plant 
would not handle anything that came out of Neo Gravure 
once the strike started? A. No, sir, I did not tell him that, 
to my recollection. 

Q. Now, incidentally, Mr. Schwartz is a member of your 
union, is he not? A. That is correct, sir. 

Q. Did you have similar conversations with the vari- 

ous Chapel Chairmen at the three newspapers? 
170 A. I would say yes, that I did have conversations 
with the Chapel Chairmen. 

Q. You told each Chapel Chairman to tell the manage- 
ment at each paper that there would be a strike and they 
should try to get their supplements in from Neo Gravure 
before the strike, isn’t that right? A. No. I don’t think I 
told the Chapel Chairmen that. 

Q. What did you tell the Chapel Chairmen? A. I told 
the Chapel Chairmen what I had told the foreman, as far 
as notifying the Chapel Chairmen that we had a strike 
which was inevitable coming up Monday morning and 
that I had already talked to Joe Schwartz of the Tribune 
and let them know what was going on, so they could at 
least direct our people. Because they knew nothing about 
the date. This was left from the Union meeting at the 
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discretion of the International Representatives and the 
Union officials. 

Q. Don’t you remember telling the Chapel Chairman at 
the Mirror, for example, that the Mirror management 
should get their papers in as soon as possible? A. I may 
have told the Mirror Chapel Chairman because I had 
trouble in reaching the foreman at the Mirror. 

Q. So, as to each newspaper, you managed to meet, to 
get in touch with someone whom you requested to contact 

management to the effect that they should get their 
171 papers in before the strike started, is that correct? 
A. That is correct, sir. 

Q. Do you remember having a conversation with—with- 
drawn, 

At the Mirror you spoke to Dave Reese, is that correct? 
A. That is correct. 

Q. Now, do you remember having a conversation with 
Mr. Schlatter? A. Yes. 

Q. He is the foreman at the Mirror? A. That is correct. 

Q. Reese is the Assistant Foreman? A. Assistant. 

Q. What did you tell Mr. Schlatter? A.I told Mr. 
Schlatter about the same thing as I told Mr. Schwartz, 
that Monday, the early part, we would be placing pickets 
up and going through with the strike at Neo Gravure and 
that if there was any way for him to let some of his superi- 
ors know about it, in order to get their papers in, it would 
help the Mirror. 

I don’t recall the actual conversation but it was to that 
effect. 


172 Cross Examination 


Q. (By Mr. Sugerman) Did you expect that when 
your strike and picketing started at Neo on February 20th, 
Neo would be unable any longer to produce and deliver sup- 
plements to the publishers? A. Yes, I did. 
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Q. And was that the reason why you called around to the 
publishers in advance to tell them to get their papers in? 
A. Yes, sir, that’s the reason. 

Q. No other reasons? A. No other reason. 


* s * e e e J 
Redirect Examination 


173 Q. (By Mr. Turitz) Were you at the union meet- 
ing held on February 13th? A. Yes, I was. 
Q. Was there a report made to the membership as to the 
status of the situation with Neo Gravure? A. There was. 
Q. And was it reported to the members that Neo Gra- 
vure at that time refused to bargain with the union? A. 
The report, as I recall it, to the membership, was that at 
this—and I made a motion first before speaking on it— 
that the motion was placed on the floor to the effect that we 
have to take a strike vote against Neo Gravure for the me- 
chanics of our Constitution and then I followed up to explain 
why we were going to take the vote, that we were having 
difficulty with the representatives of Neo Gravure in com- 
ing to a conclusion for a contract. That they had now 
switched, refused to bargain with us, they were breaking 
dates that we had set up for meetings, that they were stall- 
ing us, and that we had gone the limit that we felt over a 
14 or 15-month period and we were taking definite steps. 
It was explained to the members after the vote that we 
had—— 
Q. Pardon me for interrupting. My question to you was 
what was reported to the members and I wish you 
174 would confine your answer to that. A. All right. 
Well, this was reported, that we had a meeting set 
for the week of the 13th, I believe a meeting was set for 
that Thursday, which would have been the 16th. That 
meeting was called off by Neo Gravure and then we had 
the meeting on the 17th. 
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Also, I explained to the membership in the report if they 
voted for a strike, that the officers and International Rep- 
resentative would decide when we would call the strike. 

Q. Was anything said at that union meeting to the mem- 
bers to the effect that Neo Gravure refused as of that time 
to recognize the union? A. It was reported as I had 
said—— 

Q. Can you answer that yes or no? A. Yes. 

Q. That was said? A. Absolutely. 


° a * ° es e 


Recross-Examination 


Q. Did the strike vote of the membership on February 
13th, besides authorizing the officers to call a strike and to 
decide upon the timing of the strike, command the officers 
to strike in all events? A. No. Motion had left it up to 
the discretion of the International Representative and the 
local officers as to what to do and when to do it. 

Q. And they had the diseretion as to whether or not to 
call a strike, is that right? A. That’s right. 

Q. And if so, when to call a strike, is that so? A. Yes, 
sir. 

Trial Examiner: Who was the International Representa- 
tive? 

The Witness: Bob Ameln. 

Tria] Examiner: He is with the ITU? 

The Witness: International Typographical Union. 

Q. Did you enter the meeting of February 17th 
177 ~—-with representatives of Neo—withdraw that. 

Did you at the meeting of February 17th with 
representatives of Neo attempt to obtain a contract? A. 
Yes, sir. 

Q. Did you enter that meeting with any other intentions? 
A. No, sir. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SECOND REGION 


Case No. 2-CC-614 


New York Mamers’ Union No. 6, INTERNATIONAL TyPo- 
GRrapHicaL Union, AFL-CIO (New York Heratp Tri- 
BUNE, Inc., et al). 

and 


Tre PuBLISHERS ASSOCIATION OF New York City 


STIPULATION 
It is hereby stipulated by the undersigned as follows: 


(1) Since sometime prior to February 20, 1961, Neo- 
Gravure Printing Company, subsidiary of Cuneo Press, 
Inc., herein called Neo-Gravure, has had and it now has, 
contracts or arrangements with New York Herald Tribune, 
Inc., herein called the Herald Tribune, New York Mirror, 
Division of Hearst Corporation, herein called the Mirror, 
and American Weekly Division of Hearst Publishing Com- 
pany, Inc., whereunder Neo-Gravure prints ‘certain Sunday 
supplement sections included in the newspapers published 
respectively by the Herald Tribune, The Mirror, and New 
York Journal American, Division of Hearst Consolidated 
Publications, Inc., herein ealled the Journal American. 
Said work has been performed by Neo-Gravure at its plant 
located at Weehawken, New Jersey, herein called the Wee- 
hawken plant. 


(2) Since sometime prior to February 20, 1961, New 
York Mailers’ Union No. 6, International Typographical 
Union, AFL-CIO, herein called Local 6, has had, and it now 
has, a dispute with Neo-Gravure involving employees of 
Neo-Gravure at the Weehawken plant, and on or about 
February 20, 1961, pursuant to instructions of Local 6, 
the members of Local 6 employed by Neo-Gravure at the 
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Weehawken plant went out on strike in furtherance of said 
dispute and commenced picketing the said plant in further- 
ance thereof. Said strike and picketing are still in effect. 


(3) On or about February 20, 1961, Local 6, through 
Thomas M. Laura, its President, and through its various 
chapel chairmen and other agents, told its members em- 
ployed in the respective mail rooms of the Herald Tribune, 
the Mirror and Journal American not to process or other- 
wise handle or work on any Sunday supplement which had 
been printed at the Weehawken plant on or after February 
20, 1961. 


(4) On and after February 20, 1961, at the Weehawken 
plant Neo-Gravure did print Sunday supplements for the 
Herald Tribune, the Mirror and the Journal American and 
said Sunday supplements were delivered to the respective 
mail rooms of said newspapers. 


(5) On or about February 20, 1961, and at various times 
thereafter, agents of the Herald Tribune, the Mirror and 
the Journal American directed and instructed members of 
Local 6 employed in their respective mail rooms to process 
and otherwise handle copies of the said Sunday supple- 
ments, and said employees, in accordance with the facts 
set forth above in paragraph (3) refused to process or 
otherwise handle or work on each Sunday supplements to 
the extent that they were received in such mail rooms on 
or after February 20, 1961. 


(6) Since February 24, 1961, in the case entitled Samuel 
M. Kaynard, ete., against New York Mailers’ Union No. 6, 
International Typographical Union, Civil No, 61-706 in the 
United States District Court for the Southern District of 
New York, Judge Archie O. Dawson has enjoined Local 6 
from certain activities. On or about February 24, 1961, 
following, and solely because of said injunction, Local 6 
told its members respectively employed by the Herald Tri- 
bune, the Mirror, and the Journal American to resume 
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processing and handling of said Sunday supplements on 
behalf of the said newspapers in view of such injunction, 
and since about 4:00 o’clock in the afternoon of said date 
said members have processed and handled said Sunday 
supplements. 


(7) This Stipulation shall be part of the record in the 
hearing in this case and findings may be made therein on 
the basis of this Stipulation and the facts herein set forth. 


(8) This Stipulation is made without prejudice to the 
right of any party to introduce additional evidence material 
to the issues in this case, whether or not such issues are 
dealt with or otherwise touched upon by the Stipulation. 


New York, New York 


Counsel for the Genera] Counsel 
National Labor Relations Board 


Counsel for New York Mailers’ 
Union No. 6, International 
Typographical Union, AFL-CIO 


Counsel for the Publishers 
Association of New York City 
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NEW YORK MAILERS’ UNION NUMBER SIX 
SUBORDINATE LOCAL OF 
INTERNATIONAL TYPOGRAPHICAL UNION 
December 3, 1959 


Mr. J. J. Gervase, Assistant Manager 
Neo Gravure Printing Co. 

300 Boulevard East 

Weehawken, N. J. 


Dear Mr. Gervase: 


This Union has been designated by a majority of your 
employees engaged in mailing room work to represent them 
for the purposes of collective bargaining with you. A gen- 
eral description of the mailing room work referred to and 
of the employees in an appropriate bargaining unit is 


contained in Section 7 of the enclosed copy of the current 
collective bargaining agreement between this Union and 
Aleo-Gravure, Division of Publication Corporation. Ac- 
cordingly, this Union claims to be the exclusive representa- 
tive of all the employees engaged in that work for such 
purposes in respect to rates of pay, wages, hours and 
other conditions of employment. 


The Union respectfully requests immediate recognition 
as such exclusive bargaining representative. It is pre- 
pared to submit to any fair available method of proof 
which you may require of its designation by a majority of 
the employees. 
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We would appreciate hearing from you promptly so that 
we may arrange to meet with you and discuss the matter 
further to a proper conclusion. 


Very truly yours, 


GeorcEe E. McDonaup 
Business Representative 
New York Mailers’ Union No. 6 
GEM:ar 
oeiu 7153 
ec: Mr. Elmer Brown, President 
International Typographical Union 
Mr. Joe Bailey, Third Vice President 
International Typographical Union 


Respondent’s Exhibit No. 1 


AGREEMENT 
between 
Publishers’ Association of New York City 
and 
New York Mailers’ Union Number Six 


Effective December 8, 1960 for a term of two (2) years 
Expiring December 7, 1962 


Section 6. Employees shall do at any time any work 
contemplated in this agreement in connection with the pub- 
lications of the Publisher, and shall be paid the wages 
agreed upon for the class of work performed. However, 
all advertising or promotional matter having no relation 
to the paper itself, or consisting of advertising not carried 
in regular editions, or not carrying the name of the paper 
involved, shall be tied and handled by separate crews who 
shall receive the compensation agreed upon for the class 
of work performed. 


Section 37. The Publishers party hereto are mindful of 
the historic rights of the Union, and the Union is equally 
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mindful of the historic rights of Management. In light of 
their expressed determination to abide by the law, both 
parties desire to preserve these rights to the greatest pos- 
sible extent. Both parties, however, are also mindful of 
new public law which bears on labor-management relations, 
and both parties recognize that a large degree of confidence 
and good faith will be required if a mutually beneficial 
mailing room relationship is to be carried on along tradi- 
tional lines. Insofar as lawfully possible it is the desire 
and intent of the parties not to disturb such a relationship. 
The Publishers have assured the Union, and herewith 
reiterate, that they have no intention to use any law as an 
instrument to destroy the Union or to jeopardize the 
Union’s security. It is the Union’s intention to co-operate 
fully to the end that in carrying out the determination and 
intent herein expressed the Publishers shall be able to 
carry on their operations without violation of the law. 


Insofar as possible without violation or circumvention of 


law, the Publishers recognize the Union’s position in re- 
gard to Union jurisdiction, Union security and the Union’s 
position on the handling of struck work and are determined 
not to provoke disputes with respect to such matters. The 
Union is determined to keep disputes to a minimum and 
will co-operate to that end. * ° * 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16951 


New Yorx Mamers’ Union No. 6, INTERNATIONAL TypPo- 
GrapHican Union (AFL-CIO), Petitioner, 


v. 


Narrowat Lasor Rerations Boarp, Respondent. 


Stipulation 
I. Srarement or Issues PRESENTED 


1. Whether, in all the circumstances of this case, the 
Union’s inducement of its members to refuse to handle 
work emanating from an employer against whom the Un- 
ion was on strike violates Sections 8(b) (4) (i) and (ii)(B) 
of the Act, although the Union advised the employer that 
he might handle the work with any other employees and 
although the employees engaged in no other work stop- 
page? 

2. Did the Board properly find that petitioner had ‘‘an 
object’’ prohibited by the Act? 


3. Is the Board’s finding that ‘‘an object was to force 
the publishers to disrupt or curtail the existing business 
relationship between them and (the struck employer) if 
the union was unable to obtain its goal of recognition in 
any other fashion’”’ sufficient to support its conclusion that 
petitioner’s object was to compel the publishers to “‘cease 
doing business with’’ the struck employer within the mean- 
ig of Section 8(b) (4) (B) of the Act? 


4. Did the Board properly find that petitioner induced 
the employees to engage in a work stoppage ‘‘in the course 
of their employment”’ within the meaning of Section 8(b) 
(4) (i), and that it had “threatened, restrained or coerced’’ 
the publishers within the meaning of Section 8(b) (4) (ii) 
of the Act? 
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5. If the answer to each of the foregoing questions is 
‘yes’, is the Act unconstitutional under the 5th and 13th 
Amendments? 


6. Is the Board’s order valid and proper? 


II. Tue Jornr Aprenpix 


The portions of the record to be printed as a joint ap- 
pendix shall consist of: 


a. This pre-hearing conference stipulation 


b. Following proceedings before the Board in case 2- 
CC-164 


1. Complaint. 


2. Intermediate Report and Recommended Report of 


Trial Examiner. 


3. Exceptions to Intermediate Report of General 


Counsel and Respondent Union. 
4. Decision and Order of the Board. 


5. Such portions of the typewritten transcript and 
exhibits as the parties may hereafter designate. Each 
party will bear the cost of what it designates; peti- 
tioner to bear the cost of printing items a. and b. 1-4 
above. 


Any party and the Court, in the briefs, and at and fol- 
lowing the hearing in the case, may refer to any portion 
of the original transcript of record or exhibits herein which 
has not been printed, or otherwise reproduced, it being 
understood that any portions of the record thus referred to 
will be printed in a supplemental joint appendix if the 
Court directs the same to be printed. 
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IIL. Dares ror Func or Briers, DESIGNATIONS, AND 
Jornt APPENDIX 


Petitioner will serve on respondent a designation of 
Joint Appendix on June 15, 1962, and respondent will serve 
on petitioner its designation within fifteen days thereafter. 


Petitioner will serve on respondent a typewritten copy 
of its brief and the printed Joint Appendix on or before 
August 15, 1962. Respondent will serve on petitioner a 
typewritten copy of its brief on or before September 15, 
1962. Any reply brief will be filed by October 15, 1962. 


New York Matzers’ UNIon No. 6 
Petitioner 


y 
George Kaufmann 
Vaw ARKEL and KaIsER 
1730 K Street, N.W. 
Washington 6, D. C. 
National Labor Relations Board, 
Respondent. 


Pre-Hearing Order 
[Caption omitted] 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 


Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


Dated: May 24, 1962. 


